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(Fol I owi ng proceedi ngs were had in open court on Novenber
19t h, 2003.)
(Def endant Lecroy present.)

THE COURT: Good norning, and pl ease be seated.

MR. VI NEYARD: Good norning, Your Honor

THE COURT: Al right. M. Vineyard, are you ready
to proceed?

MR, VI NEYARD:. We are, Your Honor.

THE COURT: You nay.

MR, KISH. Judge, before we go any further, | would
like to make a record on sonething, if | could. This norning,
when we cane into the courtroom this sheaf of papers, which by
ny estimte, is about maybe 100 and sonet hi ng pages of
docurments, was left on our table and it has a nunber of
i ndi vi dual sheets of paper followed by -- it's sonewhere in the
m ddl e of here, is the curriculumvitae of the witness that the
government proposes to call next, followed by which are a
series of stapled together stickies of sone information that
may be relevant in this case.

And | just want to nake the record that further
reiterates the objection we had yesterday to the governnment
calling Ms. Jackson to testify, because fromwhat M. Vineyard
has told ne after he hinmself came in the courtroom this is
either, these are either exhibits and/or Jencks material that

they intend to use with this witness. And this, | believe,
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magni fi es and anplifies upon the objection that we had
yesterday, this information M. Vineyard says he only obtained
last night but I"'mobtaining it now, this norning for the first
time. So we just wanted to nake a record that we continue with
our objection to having Ms. Jackson testify.

THE COURT: Al right.

MR VI NEYARD: Your Honor, we call Kirstin Jackson

THE DEPUTY CLERK: Pl ease step into the witness stand
and rai se your right hand.

KI RSTEN JACKSON, GOVERNVENT W TNESS, SWORN

THE DEPUTY CLERK: Thank you. Please be seated and
state your full name for the record

THE WTNESS: M nane is Kirsten -- that's spelled
K-i-r-s-t-e-n -- Jackson

DI RECT EXAM NATI ON

BY MR VI NEYARD:
Q How are you enpl oyed, Ms. Jackson?
A I'ma forensic docunent examiner with the U S. Posta
I nspection Service in Dulles, Virginia, outside Washi ngton
D. C.
Q And, ma'am how | ong have you hel d that enpl oynent?
A I've been with the U S. Postal Inspection Service for
approxi nately four years.
Q And are you a forensic docunment exami ner in your current

position?

DONNA C. KEEBLE, O ficial Court Reporter
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Yes, | am
Q And have you worked in any other |aboratories before
joining the U S. Postal |nspection Service?
A Yes, | have. Prior to the postal inspection service,
was enpl oyed for six years with the Internal Revenue Service
Internal Security Forensic Science Laboratory, and prior to
that, | worked for seven years with the Virginia D vision of
Forensi c Sci ence.
Q And did you work as a forensic docunent examiner in either
of those | aboratories?
A Yes, | did.
Q What is your educational background, M. Jackson?
A | have a bachelor's degree in psychology fromthe
University of Virginia and a master's degree in forensic
sci ence fromthe George Washi ngton University in Washi ngton
D. C.
Q And the degree from George Washi ngton, what did your
studies entail there?
A It entailed studying various aspects of forensic sciences
such as questioned docunents, firearns and tool nark
exam nati ons, other physical sciences, as well as crimnal |aw
cour ses.
Q And focusing in on the questioned docunent examni nation
what type of courses do you recall taking there?

A There was one full semester course in questioned docunent

DONNA C. KEEBLE, O ficial Court Reporter
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exam nation, and questioned docunents was al so a part of the
subj ect of some of the other conparative science courses in the
curricul um

Q And after conpleting your education, did you receive any
formal training to becone a forensic docunent exam ner?

A Yes, | did. | trained for approximately three years with
the Virginia Division of Forensic Sciences in R chnond,

Vi rginia.

Q And can you describe for us what sort of training you
received there?

A I was trai ned under the supervision of retired qualified
forensic docunent examiners fromthe FBlI, the U S. Posta

I nspection Service and the U.S. Arny crime |lab, and ny training
entail ed readi ng books and articles in the field of questioned
docunent s, exam ning hundreds of cases involving thousands of
writings, and attending courses in questioned docunent analysis
as well as conferences and neetings.

Q Wuld it be better to describe this as an apprenticeship?
A Yes.

Q Al right. |In that apprenticeship, did you have any
formal testing that was done to neasure your proficiency?

A Yes. | was tested on a periodic basis at the concl usion
of sections of ny course of instruction, which al so happens to
be the U S. Arny crine |ab course of instruction, and | was

given practical examnations to take, | was asked to wite

DONNA C. KEEBLE, O ficial Court Reporter
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and at the conclusion of ny

training, | was given a nock trial

Q Okay. And when did that training conclude, approximtely,
what year?

A In June 1986. '89, June 1989.

Q Did you successfully conplete that apprenticeship and

trai ni ng progranf

A Yes, |

did. | received a certificate of conpletion

best owed by the Virginia Division of Forensic Science.

Q Ckay.

own anal ysis of handwriting docurments?

A Yes, |

At that point, were you rel eased to conduct your

was.

Q And did you, in fact, do that for sonme period of tine

within the Division of Forensic Science for

Vi rginia?
A Yes, |
Q Ckay.

did, for four nore years.

t he Comonweal t h of

Have you been certified by the Anerican Board of

For ensi ¢ Docunent Exam ners?

A | was certified | ast year by the ABFDE
Q And what is the ABFDE?
A It is the certifying body for forensic docunment

exam nati on.

It receives applicants fromthe field of forensic

docunent exam nation and considers themfor their eligibility

to participate in the certification process;

credential s;

it reviews their

and then each candidate is given a witten test
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and upon conpl etion and passing of the witten test, the
candidate is then given five practical examnations to conplete
within a period of tine at their laboratory. And if those are
successfully conpl eted and passed, then, the candi date mnust
undergo an oral board of three of the five practical exans, and
upon conpletion of this, the candidate is then considered
certified.

Q And did you successfully complete that certification
process?

A Yes, | did.

Q And you said you received that certification in 20027

A Correct.

Q Now, between the tine of your apprenticeship, the

conpl etion of your apprenticeship and your certification, did
you continue to undergo continuing education in your field?

A Yes, | have. Can you still hear ne?

Q Sit where you're confortable.

A The chair doesn't go forward and the m crophone doesn't
conme back.

Q You have continued to attend courses over the years in
conti nui ng education prograns?

A Yes, | have, mainly, attendance at professional forensic
conf erences.

Q Now, nma'am currently, you work for the postal inspection

servi ce?

DONNA C. KEEBLE, O ficial Court Reporter
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That's correct.
And you' ve done so since 19997

That's correct.

o >» O >

Ckay. Let me hand you what's narked for identification as
Government's Exhibit 15 and ask you if you can identify that
for us?
Yes; this is my curriculumyvitae.

Q And is that an accurate copy of it?
A Yes, it's an accurate copy.

MR VI NEYARD: Your Honor, | tender Government's
Exhi bit 15.

MR. KISH. | have no objection, based on what we have
al ready objected to.

THE COURT: Al right. It's admtted.
BY MR VI NEYARD
Q Ms. Jackson, | want to talk to you about your current
enpl oyment at the postal inspection service. Does postal the
i nspection service use peer review as part of its process in
your lab for forensic docunent exam nation?
A Yes. W have 100-percent peer review in our |aboratory;
every case that is exam ned by an examiner is then given to a
second exami ner, who independently exanm nes the sanme case to
arrive at the sanme conclusion prior to a subm ssion or, excuse
ne, issuance of the |aboratory report.

Q And was that the case at other |abs that you have worked

DONNA C. KEEBLE, O ficial Court Reporter
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at?

A At the Internal Revenue Service and at Virginia, there was

not 100 percent peer review of every case; there was a
percent age of cases that was revi ewed.

Q Ckay. And the postal inspection service lab, is it
accredited in any way?

A It's currently in the process of being accredited.
Q And by what organization?

A That woul d by the Anerican Society of Crime Lab

Directors' --
Q Ckay.
A -- Laboratory Accreditation Board, also known as ASCLD,

and this is a group of |aboratory directors who eval uate
forensic | aboratories to determ ne whether they neet specific
st andards regardi ng evidence handling and procedures,

exam nati on procedures, et cetera, and upon satisfying these
criteria, the laboratory is deened accredited.

Q Ckay. And the postal inspection service lab is in the
process of going through that accreditati on now?

That's correct.

Are you familiar with 1SO 1SO certification?

| have heard of it.

Is the U S. postal inspection service lab I SO certified?

No, sir.

o >» O > O >F

Now, are you a nenber of any professional organizations

DONNA C. KEEBLE, O ficial Court Reporter
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apart fromyour certification by the Anerican Board of Forensic
Docunent Exami ners?

A Yes. |'ma menber of the questioned docunents section of
the American Acadeny of Forensic Sciences; |I'ma nenber of the
guesti oned docunent section of the Md-Atlantic Association of
Forensic Scientists; I'malso a nenber of the Anerican Society
for Testing and Materials, ASTM International, and the
subcommi ttee E30.02, which is the subcomrittee devoted to
guesti oned docunent standards.

Q Have you testified in court before as an expert w tness?
A Yes, | have, 30 tines.

Q Ckay. Has that included federal and state courts?

A Federal and state.

Q Can you approxi nate how many ti mes you've been in federa
court and qualified to testify as an expert in forensic
document exam nation?

A Approxi mately, eight times. Eight to ten tinmes.

Q And as part of your continuing education and reading in
this field, are you fanmiliar with chall enges to expert
testimony by forensic docunment exam ners?

A I"'mfamliar with chall enges of forensic docunment

exam ners, yes.

Q Ckay. And have you done reading in the area as part of
your continuing education, as part of your work in your field,

to keep up with studi es that have been perforned in relation to

DONNA C. KEEBLE, O ficial Court Reporter
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A Yes. | receive The Journal of Forensic Sciences quarterly

and read that, and | al so read The Journa

1

of the Anerican

Soci ety of Questioned Docunent Examiners, as well as other
articles that are provided to ne in the field.
Q Ms. Jackson, has the postal inspection service had a

58

relationship with a Dr. Srihari regarding certain studies that

he has perforned?

A Yes. Dr. Srihari is a professor and --

MR, KISH. Judge, can | interpose an objection here?

It was nmy understanding that this |ady was being called upon as

a forensic docunent analyst and it's now as if she is being

called upon to testify about the work of other peop

e. And

it's for that purpose, then we want to be sure that's what

is, because | thought this was a Daubert

hearing on the

government's proposal to call Arthur Anthony as an expert

W t ness.

THE COURT: M. Vineyard?

if

it

MR. VI NEYARD: Your Honor, this hearing is a Daubert

chall enge to the field of handwiting,

M. Anthony's personal qualifications,

addr essi ng her know edge of studies that

and in addition to

this witness will be

field addressing the issues raised by the defendant by the
notion that has been filed.
THE COURT: 1'll permt the line of questioning.

DONNA C. KEEBLE, O fici al

Court
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MR KISH: Yes, ma' am

THE WTNESS: Dr. Srihari is a professor and a
researcher at the State University of New York in Buffal o, New
York, and he has also worked with the U S. Postal Service for
the past 20 years in devel opi ng handwiting recognition
software for converting handwitten and hand-printed addresses
on nmail envelopes into bar codes at the bottom of the
envel opes.

Hi s studies of handwiting recognition using software
were carried further into The National Institute of Justice
funded research involving the study of translation of
conventional handwiting exani nation aspects into conputer
| anguage to find objective nethods of eval uati ng handwiting
wi t hout the exam ner being involved, directly invol ved.

BY MR VI NEYARD:

Q So did Dr. Srihari's initial work with the posta

i nspection service have to do with processing mail using
comput er s?

A Yes. The handwriting recognition occurs during the
processing of the U S mil --

Q Ckay.

A -- yes.

Q Al right. Now, it was subsequent to that that he al so
conducted certain studies regarding the individuality

handwr i ti ng?

DONNA C. KEEBLE, O ficial Court Reporter
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A Correct. He already had sone famliarity with the field
of handwriting recognition and sone of the aspects of the

exam nati on of handwiting, and he converted sonme of what

exam ners | ook at in handwiting into nachi ne | anguage and al so
used conputer |anguage purely separate from what exam ners | ook
at, and with the conbination of the two, he was able to

eval uate the witing of over 1500 witers, which he gathered as
representative of the U S. popul ati on based on a projected
census survey. And his machine, his software was able to

eval uate aspects of the witing and identify a questioned body
of witing with the correct known witer in the database with a
98 percent confidence |evel.

Q Did Dr. Srihari publish a paper entitled, "Individuality
of Handwriting"?

A Yes. He published the paper in the 2002 edition of The
Journal of Forensic Sciences, a peer review journal.

Q And is that journal in your field that you're famliar

Wit h?

A Ch, yes.

Q And are you famliar with the article, Dr. Srihari's

article?
A Yes, | am
Q Let me show you what's narked for identification as

CGovernment's Exhibit 19 and ask you to identify that?

A (Reviews exhibit.)

DONNA C. KEEBLE, O ficial Court Reporter
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(Pause in the proceedings.)

THE WTNESS: Yes, this is a copy of Dr. Srihari's
article entitled "Individuality of Handwiting," published in
The Journal of Forensic Sciences, July 2002.

MR VI NEYARD: Your Honor, | offer Governnent's
Exhi bit 19.

THE COURT: M. Kish?

MR, KISH. Again, if | can just have a continuing
obj ecti on based upon what we previously said, but with that
continui ng objection, I have no objection to this being
adm tted.

THE COURT: It's admitted.

MR, VI NEYARD: Thank you, Your Honor.

(Pause in the proceedings.)
BY MR VI NEYARD:
Q Ms. Jackson, | don't want to discuss all of the details of
this article but, briefly, if you could summari ze what were the
findings of Dr. Srihari with regard to the ability to
di stingui sh handwiting?

MR, KISH. Judge, again, the docunent is in evidence,
and if this witness did not performthe study, | woul d object
to her extracting what she believes the study shows.

MR, VI NEYARD: Your Honor, | just intend this to be
an aid to the Court. These are rather volum nous papers; this

is a witness who has an expertise in this field. And | don't

DONNA C. KEEBLE, O ficial Court Reporter
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intend to spend a long tinme on these articles, but | think it
m ght be hel pful for her just to summarize from her experience
and knowl edge what the findings were.

| suspect that M. Denbeaux is going to be doing that
later today in his testinony. That is his, quote, "field of
expertise.”

MR KISH Well, so long as the governnent will have
no objection to Professor Denbeaux doing that, then that's
fine.

THE COURT: It will apply equally. The ruling wll
apply equally. You nay proceed.

MR. VI NEYARD: Thank you, Your Honor

THE WTNESS: Dr. Srihari -- can you hear ne?

Dr. Srihari gathered the handwiting of over 1500
witers representative of the U S. population. He used his
conput er software, which was a conbinati on of conputational or
conputer only features and conventional features that docunent
exam ners use, such as exam nation of the slant of witing or
the formation of letters, and he used this conbination to
evaluate -- to have the software evaluate the handwiting in
two different kind of tasks.

In one, he input a body of witing considered to be
in question, a questioned docurment, and asked the software to
search the database for the witer of the questioned docunent,

and the software was able to do this with a 98 percent

DONNA C. KEEBLE, O ficial Court Reporter
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confidence level, correctly identify the witer of the
guestioned witing fromthe database of witings.

The other task that he had the software perform
i nvol ved verification, which is where he had one questi oned
witing, one known witing, and asked the software to determn ne
if the same witer wote both or if they were witten by
different witers, and the software was able to determ ne the
correct answer with a 96 percent accuracy or confidence |evel.
BY MR VI NEYARD:

Q Ms. Jackson, are you famliar with any other studies that
have been done addressing the issue of the individuality
witing?

A The Secret Service has a conputerized database that is
called the FISH system and this stands for Forensic
Informati on System for Handwiting. This is actually a
handw i ti ng database that was established in the early '70s by
the German Federal Criminal Ofice.

The German office built this database to house
handwiting sanples so that searches could be done if an
anonynous threatening letter, for exanple, were submtted to
see if any of the witers in the database may have witten this
letter, and the Secret Service in the early '90s becane part of
this FISH program

FI SH operates somewhat |ike the autonmated fingerprint

identification system the database for fingerprint searches.

DONNA C. KEEBLE, O ficial Court Reporter
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It does neasurenments and eval uations, however, of witing and
will performinquiries or searches on the database to search
for matches.

There is one type of evaluation that the system does
that's purely objective, does not involve any hunan operat or
i nvol venent, and this is called the text insensitive
measur enent .

MR KISH I'msorry, | couldn't hear that, the text
and the what ?

THE W TNESS: The text insensitive measurenent, TIM
They refer to it as TI M.

MR. KISH. Thank you.

THE WTNESS: This is where the conmputer, the
software itself makes its own eval uations of the witing based
on black and white pixels, essentially. It doesn't recognize
words, it doesn't recognize letters; it sinply |ooks at shapes
and provides the code that represents that body of witing.
And there has to be at least three lines of witing for the
systemto evaluate it.

Once the body of witing has a code, the machi ne then
can nove on to another body of witing and al so establish an
al gorithmor code for this next body of witing.

When searches have been done on this database using
only the machi ne neasurenents, the database returns with the

correct witer for a questioned witing in ranked listing,

DONNA C. KEEBLE, O ficial Court Reporter
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either in the first or second place of the ranking. It wll
rank all of the witers in the database according to how
closely they match the questioned code, but always, the correct
witer is in the first one or two positions of the ranking that
t he machi ne produces.

This is without operator intervention. This is also
wi t hout the machi ne knowi ng or needi ng to know whet her the
witing is questioned or known. |t doesn't know, it doesn't
need to know this information; it's sinmply put in as a body of
witing and it will evaluate the body of witing and search
ot her bodies of witing for nmatches.

BY MR VI NEYARD

Q Ms. Jackson, | want to ask you about the database for the
FI SH system The known witing that is included in that

dat abase, howis it determned to be known witing and howis
it included in the FISH database?

A O her aspects of the FISH eval uation do involve forensic
docunent exam ner exami nation to confirm whether a questioned
witing was witten by a known witer.

The only known witings in the systemare those that
have been obtai ned by | aw enforcenent agents and have been
wi tnessed by themas the witings of the person they are
obtaining the witing from so it's not an subjective decision
by forensic docunment examiners as to what is questioned and

what is known. The knowns are firmy established through

DONNA C. KEEBLE, O ficial Court Reporter
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wi t nessing and chain of custody, and it's not necessary for the
machi ne nmeasurenents to know which is which; it sinmply | ooks
for codes that are sinmilar to nake matches.

Q Ms. Jackson, are you famliar with any other studies that
have been done resulting in published papers regarding the

i ndividuality of handwiting?

A Yes. There have been a series of studies published in
different journals, and these are research studies carried out
by forensic document exami ners who decided to determine if the
handwiting of identical and fraternal tw ns could be

di sti ngui shed.

The logical premse is that if two people are born
with the sane DNA, in the same famly, have gone through the
sanme educational schooling systens, that their witing would
tend to be nore similar to one another than to other witers.

In the 1960s, in 1960, Mary Beacom conducted a study
where she exam ned the witing of about 50 identical and
fraternal twins, and in 1980, there was a study published by
Ganbl e and he also studied the witing of about 50
identical-only twins. And then in 1998 was anot her published
study by D. Boot, David Boot, | believe, and he studied 95 sets
of twin witings.

Al'l of the authors and exaniners reached the same
conclusion in their exam nation of twin witings, and that is

that given a sufficient amount of witing, it is always
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possi bl e to distinguish the handwiting of identical and
fraternal twns.

Q And are you famliar with the Beacom paper, the Ganble
paper and the Boot paper?

A Yes, | am

Q Let me show you what's narked for identification as
Government Exhibits 16, 17 and 18 and ask you to identify those
by exhi bit nunber, please.

A Exhibit 16 is an article entitled "A Study of Handwriting
by Twins and Qther Persons of Miltiple Births" by Mary Beacom

MR VI NEYARD: Your Honor, | tender Governnent's
Exhi bit 16.

THE COURT: Any objection?

MR KISH: No.

THE COURT: It's admitted.

THE WTNESS: Governnent's Exhibit Nunber 17 is "The
Handwiting of Identical Twins" by D.J. Ganble. This was
published in the Canadi an Soci ety of Forensic Science Journal
in 1980.

MR VI NEYARD: Your Honor, | tender Governnent
Exhibit 17.

THE COURT: M. Kish?

MR. KISH: No objection, Judge.

THE COURT: It's admitted.

THE WTNESS: And Government's Exhibit Number 18 is

DONNA C. KEEBLE, O ficial Court Reporter
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entitled "An Investigation into the Degree of Simlarity in the
Handwiting of Identical and Fraternal Twins in New Zeal and, "
published in 1998 in The Anerican Society of Questioned
Docurent Exam ners' journal.

MR VINEYARD: | offer Covernnment's Exhibit 18, Your
Honor .

THE COURT: Any objection?

MR, KISH. Judge, again, | haven't paged through
t hese, but | have no objection to that.

THE COURT: It's admitted.

BY MR VI NEYARD:

Q Ms. Jackson, how do these studies relate to the tenets or
the principle of forensic docunent exam nation; what is the
significance of these studies?

A The basic prem se of handwiting exam nation and
identification is that no two witers in the world share the
sanme conbi nation of handwiting characteristics and, therefore,
are di stinguishable by their handwriting.

The i nmpetus behind | ooking at twin witings, as |
stated, is that, logically, one would assune that the witings
of twins would tend to be nore simlar than the witings of
non-twi ns in the popul ation.

Q Ms. Jackson, | want to turn your attention to whether your
field of expertise has any established standards for your

net hod or technique of analysis. Are you fanmliar with any
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standards in your field?

A Yes. In 1997, the FBI organized a group that's known as
SWEDOC, SWGD-OC This stands for the Scientific Wrking
Group for Questioned Docunents; it is one of several working
groups that the FBI sponsors, and its purpose is to devel op
standards for the field of forensic document exam nation

O her groups are SWGEFAST (phonetic), which is for
forensic latent print exam nations; SWSDAM (phonetic) is for
DNA; SWGGEUN (phonetic) is for firearns, and there are others.

The gui delines that have been devel oped by SWEDOC
have been subnitted to ASTM which | mentioned earlier; it's
the American Society for Testing and Materials. This is an
organi zation that was established in 1898 and it provided the
forum for organi zati ons and groups to devel op voluntary
consensus standards for their respective professions.

At the SWEDOC | evel, the standards have been
peer-revi ewed by the questioned docunent comunity. At the
ASTM | evel , the standards are peer reviewed by an even | arger
forensic science community.

Upon review and approval, the standards are then
published in ASTM publications. There is a comittee titled
E30 in ASTMthat is devoted to forensic sciences and a
subcomm ttee, E3002, which is devoted to questi oned docunent
st andar ds.

O her exanpl es of standards in the field, | had
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nentioned ASCLD earlier, the group who accredits |aboratories
after determining that the | aboratory neets specific
standards. This is an exanple of |aboratories needing to neet
agreed- upon standards in order to be found accredited and
approved.

Al so the organi zati on ABFDE, the Anerican Board of
Forensi ¢ Docunment Examiners, certifies forensic document
exam ners, as | nmentioned earlier, and this is another form of
st andardi zation for the field.
Q Now, have you served on any of the conmittees that worked
on these standard guides for exam nation of handwiting?
A I"'mcurrently a nenber of the subcomm ttee E3002 of ASTM
and | served for four years with the SWEDOC subconmittee that
devel oped the published standard for the exam nation of
handwitten itens.
Q Ckay. | want to show you what's narked for identification
as CGovernnent Exhibits 20 and 21 and ask you to identify these
exhi bits by their nunbers, please.
A Exhibit 20 is the ASTM International Standard Cuide for
Exam nati on of Handwitten Itens, designation E2290-03.

Governnent's Exhibit 21 is the ASTM Standard
Term nol ogy for Expressing Conclusions of Forensic Documnent
Exam ners, designation E1658-96.

MR VI NEYARD: Your Honor, | offer Governnent

Exhi bits 20 and 21.
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THE COURT: Is there any objection?

MR, KISH. Judge, again, and I'mnot trying to be
difficult here, but 1've just been handed this incredibly huge
pil e of paper. These two docunents, |'ve never before seen in
ny life, and I would Iike the opportunity to read through them
before | have the opportunity to at |east decide whether | want
to make an objection or not, so if | could just have a nmonent?

THE COURT: Certainly.

MR. KISH. Thank you.

(Pause in the proceedings.)

MR, KISH. Judge, after a very quick review of about
7 pages of single-spaced, highly technical data, | object.

The reason for nmy objection is the person that we're
focusing on here is Arthur Anthony, the person the governnent
wants to call as a witness.

| recall yesterday, M. Anthony clearly testified
that he did not follow these standards; therefore, these
st andards have absolutely no rel evance to whether or not M.
Ant hony can be permitted to testify in front of the jury in
this case.

MR, VI NEYARD: Your Honor, it was ny understandi ng at
our pretrial conference back in Cctober that they were
chal l enging the field of forensic docunent exam nation as wel
as M. Anthony, in particular. These standards go to the

Daubert factor regardi ng whether there are standards in the
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field. These publications show that there are standards in the
field and the Court would be able to conmpare these standards
with the standards that M. Anthony testified about.

In the Kirby case, these are the standards that
Magi st rate Judge Bavernman cited in that opinion and found that
M. Anthony's procedures, as he testified in the Kirby case,
were substantially the sane as these procedures, so | believe
they are relevant to the challenge that has been presented.

MR, KISH. But the problem here, Judge, is that
M. Anthony said he did not follow them he nade it very clear
yesterday, and | was very specific when | asked him He said
he did not follow these procedures because, fromhis point of
view, there were none, and | think that's the key to our
i nquiry here.

They can have all the working groups they want in
Washi ngton that put together lists of things that a questioned
docunent exam ner is supposed to do, but if that particular
exam ner who the governnent proposes to call as a w tness
doesn't follow anything, those lists are irrelevant for
pur poses of the gate-keeping provision that the Daubert
decision requires the Court to perform

THE COURT: Well, | don't think it's irrelevant if
he -- he may not be aware of the standards thenselves, but if
he performed the equivalent, then | think it is relevant, so

I"mgoing to overrul e your objection and that docunent will be
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adm tted.

MR VINEYARD: And we al so tender Government Exhi bit
21, Your Honor.

MR KISH It's the sane objection to that, Judge,
that | had before.

THE COURT: Al right. Sanme ruling.
BY MR VI NEYARD:
Q Ms. Jackson, |I'mgoing to hand you back Governnent's
Exhi bit 20. Are these standard guides for the exam nation of
handwitten itens in your field?
A This is the standard guide for the exam nation of
handwitten itens.
Q Ckay. And does your lab follow any standard gui des in

your eval uati on of documents?

A Yes, our |aboratory follows this standard gui de.
Q Ckay. And CGovernnent Exhibit 21 -- let me just ask you to
do this. If you would, just summarize for us what the standard

procedures are in your |ab, then, as --

A Wth regard to exam ning handwiting?

Q Yes, please, as they relate to Governnent Exhibit 20.

A The standard gui de for our exanination of handwitten
itens begins by discussing the scope of the guide in reference
docunents and term nol ogy used in the guide and how the
term nol ogy is defined.

It al so discusses the significance in use of the
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guide itself for the standard and equi pnent and requirenents.

The actual procedure begins on page 2 and expl ai ns
t hat when an exam ner has questioned and known witing, the
first step that the exam ner takes is to deterni ne whether the
witing is original or a copy.

If an original can be obtained, the examner is
reconmended to do this; if not or if it doesn't exist, then
the exam ner is asked to continue to the best of his or her
ability with the copy and evaluate the quality of the copy and
the extent of the exami nation that can be carried out.

Once this is determ ned, the questioned witings are
then segregated, if need be, by style and type of witings.

For exanple, cursive witings are separated from hand-printed
witings, and then within each of those subsets, the exam ner
est abl i shes consi stency or inconsistency.

For exanple, if there is a stack of cursive witing,
the examiner will determne if it's all one witer, appears to
be, or if there is nore than one witer involved, in which case
t hat subset is further divided.

The known witing is also exam ned for styles of
witing, hand-printed and cursive, and if it is submtted as
coming fromone witer, the exam ner ascertains that this is
the case, that it is consistent internally.

The exam ner then exam nes the questioned and known

witing to deternine if there is sufficient quantity and
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quality of witing for a conmparison and if the witings are
conparable. In other words, if the questioned witing is
cursive, the known witing needs to al so be cursive for
conparison and the text needs to be sinmlar, if not the saneg,
the wording. An A needs to be conpared to an A; an A can't be
conpared to a B, for exanple, in a handwiting examn nation
Once this is established, the exani ner then conpares
t he questioned and the known witing and seeks sinmlarities and
dissimlarities and their significance and weighs themin
conbi nati on and reaches a conclusion as to whether or not the
qguestioned witing is the product of the known witer.
Q Now, Government Exhibit 21 are standards for expressing
concl usions of forensic document exam ners; is that correct?
A This is correct.

Q And is there a standard term nol ogy that has been adopted

by ASTM?
A Yes. This is standard term nol ogy for expressing
conclusions; we refer to it as our nine-point scale. It ranges

fromidentification to elimnation, with a neutral finding in
the mddl e of no conclusion, and then there are probable and
hi ghly probable and limted association, qualified conclusions
on both positive and negative sides of the scale and in

bet ween.

Q And does the U. S. postal inspection lab follow this

ni ne- poi nt scal e?
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A Yes, we do.
Q Are you aware that other labs follow different scales, a
nodi fication of this nine-point scale?
A I"maware that the U S. Secret Service also follows this
ASTM standard. |'maware that the FBI, | believe, does not,
but | can't coment on other |aboratories.
Q I want to ask you sone further questions about peer
review. You've testified about the peer review process within
t he postal inspection service; what other forns of peer review
occur within your field of expertise?
A First, there is the scholarly peer review, which is the
journals that are peer reviewed and published articles that are
relevant to the field of questioned docunent examni nation
Exanpl es of sone of these journals are The Journal of
Forensi ¢ Sci ence, The Journal of the American Society of
Questi oned Docunent Exam ners, The International Journal of
Forensi ¢ Document Exam ners, and others.
O her types of peer review could be considered in the
ASCLD accreditation process, where inspectors from ot her
| aboratories cone to a |aboratory to determne if that
| aboratory that is being i nspected does neet specific standards
as prescribed by ASCLD
Al so the American Board of Forensic Docunent
Exam ners is a form of peer review for an individual exam ner

as far as neeting specific standards in the field.
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As we spoke of earlier, casework in my |aboratory and
in many others is 100-percent peer-reviewed by col |l eagues, and
this is certainly a formof peer reviewon its own.

I would like to note that cases that are exam ned at
the | aboratory, for the nobst part, do not undergo any sort of
destructive exam nation, so they are maintained in their
original submtted condition and can, therefore, be reexam ned
by anot her exam ner at another |ocation at any tine.

Q And are there individuals who are forensi c docunent
examners in private practice?

A Yes, there are.

Q And they would be available to be retai ned by a def endant
to exam ne questioned and known sanpl es?

A To ny know edge, that's correct.

Q Now, has the field of forensic docunment exam nation been
accepted by other forensic sciences?

A Yes. | believe | nmentioned earlier the Anerican Acadeny
of Forensic Sciences, which was established in 1948, is the
only national multi-disciplined forensic organization in the
country.

Questioned docunents was one of the first sections to
become a part of the American Acadeny of Forensic Sciences.
There are also -- there is also The International Society of
Identification, to which questioned docunents has a section

There are regional organizations in the United States that have
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guesti oned docunent sections such as The Md-Atlantic

Associ ation of Forensic Scientists, The Mdwestern Association
of Forensic Scientists and others. There are al so

i nternational societies that have forensic docunent exam ner
sections, such as the Canadi an, Australian, New Zeal and,
British and other societies that have questioned docunents
within their organization.

Furthernore, there are a nunber of universities that
have forensic science degrees and within their curriculumare
guesti oned docunent courses, such as the George Washi ngton
University where | attended with the masters programin
forensic science; there is the University of Al abama at
Birm ngham this is the Okl ahoma State University and several
ot hers.

Q Ckay. |Is there any particular programof study at the
Okl ahoma State University regardi ng questi oned docunent

exam nati on?

A There is a new programthat has been established that

of fers four courses in the exam nati on of questi oned docunent
analysis for four credits per course within the degree program
Q And, Ms. Jackson, are you famliar with any studi es that
address the known or potential error rate of forensic docunent
exam ners?

A Yes, | am

Q And what studies are you famliar with, M. Jackson?
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A Dr. Moshe Kams study. |In the early 1990s, Dr. Moshe Kam
who is a professor and researcher at Drexel University in

Phi | adel phia, conducted a pilot study involving seven forensic
docunent exami ners with the FBI and ten | aypersons. He wanted
to determine if there was a difference in the abilities of
docunent exam ners and | aypersons in matchi ng unknown and known
docunent s.

Al t hough he acknow edged that this was a very snal
group, he did note that the difference was striking in the
abilities of the two groups.

This led himto conduct a | arge-scal e study published
in 1997 in The Journal of Forensic Sciences involving 104
docurment examiners, and | would |ike to note that that 104
docunent exam ners probably nmakes up between a third and a
sixth of the total nunber of document exam ners estimated to be
inthe US., so he had a | arge-scal e study.

And he asked the exam ners to do, again, matching
tasks. He gave them six docunents which were of unknown origin
to the exam ner and then 24 as the known or the database
docurment s and asked the examnminer to determine for each of the
si x how many of the knowns wote the six docunents. He also
gave the sanme tasks to a control group of |aypersons.

He found that the forensic docunent exam ners
incorrectly identified a witer with a questioned witing 6.5

percent of the time, whereas |aypersons incorrectly identified
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the witer 38.3 percent of the time; that |aypersons errored
six tinmes nore often, therefore, than docunent examiners in
identifying the wong person with a questioned witing.

Q And in that study, how did the | aypersons conpare with the
forensic docunment examiners in nmaking correct identifications?
A What's interesting to note in the study is that in
correctly identifying witers, the percentages are very cl ose;

t he docurment exam ners and the | aypersons do al nost equally
well in correct identifications.

But what one nust keep in mnd is that that result
cannot be considered without also considering the error rate.
That is because the | aypersons are identifying but at the
expense of making errors on the other end.

In other words, the analogy that | |like to use is if
a layperson were given a true or false test and narked every
answer true, the | ayperson would get all of the true answers
correct, but they would also have nmarked true for the fal se
ones. And in this exanple, in this study, this is what has
happened; they have over-identified indiscrinnately, to the
poi nt of getting many identifications correct but also
identifying the wong people, and this is why they have done
well in one sense but very poorly in the other
Q Let me show you what's narked for identification as
Government Exhi bit 22 and Governnment Exhibit 23 and ask you if

you can identify those?
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A Yes. Governnent's Exhibit 22 is an article entitled
"Proficiency of Professional Docunent Exanminers in Witer
Identification" by Dr. Moshe Kam published in The Journal of
Forensic Sciences in 1994,
Q Is that Dr. Kamls paper regarding his pilot study?
A Yes, yes.

MR VI NEYARD: Your Honor, I'Il offer into evidence
Gover nnent Exhibit 22.

MR. KISH. No objection.

THE COURT: It's admitted.
BY MR VI NEYARD:
Q You' ve identified -- I'msorry.
A And Governnent's Exhibit 23 is an article entitled "Witer
Identification by Professional Docunment Examiners, Dr. Mshe
Kam" et al., and this was al so published in The Journal of
Forensic Sciences in 1997. And this is a large-scale research
project that he carried out with over 100 docunent exam ners.

MR VI NEYARD: Your Honor, |'Il offer Covernment's
Exhibit 23 at this tine.

MR. KISH. No objection.

THE COURT: It's admitted.
BY MR VI NEYARD:
Q Ms. Jackson, has Dr. Kam published any other papers in
this field of neasuring the proficiency or the error rate for

forensi c docunent exam ners?
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A Yes, he has, although | would like to nention that in
1998, he provided a published article in response to criticisms
of his large-scale study in 1997 in which the nonetary

i ncentives provided to the |aypersons sone critics felt were
insufficient and, therefore, the | aypersons didn't have the
sane notivation to do well as forensic document exam ners. So
Dr. Kam conducted a nonetary incentive study, where he desi gned
four different nonetary schenes of reward and taki ng away nobney
based on their perfornmance, and he found that there was no
significant difference in the performance of the |laypersons in
any of the various nonetary schenes that he had set up

In 2001, Dr. Kam published another study in The
Journal of Forensic Sciences, this one regardi ng signatures,
and the determ nati on of genui ne versus non-genui ne signatures
wer e simul at ed.

A sinul ated signature is one in which sonebody tries
toimtate either fromnenory or tracing or just in their own
witing the witing of another person's signature.

Docurent exam ners determ ned that a good signature
was bad -- this is the error rate -- they incorrectly said a
good signature was bad 7.05 percent of the time. Laypersons
said a good signature was bad in error 26 percent of the tine.

Docurent exam ners concluded a bad signature was
good .49 percent of the tinme. Laypersons concluded a bad

signature was good 6.47 percent of the tine.
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Laypersons, again, errored three and a half tines

nore often in calling a good signature bad and thirteen tines

nore often in calling a bad signature good, nore often than

docunent

The Jour na

docunent

exam ners.

In 2003, just this nonth, an article was published in

of Forensic Sciences regardi ng hand-printing and

exam ner proficiency in exam ning hand-printing only.

The error rate for identifying the wong witer for docunment

examners is 9.3 percent. The error

rate for

| aypersons is

40. 45 percent. Therefore, |aypersons errored four tines nore

often, actually,

in ident

Q Let

ifying the wong witer.

me hand you what's narked for

4.35 times nore often than document exam ners

identification as

Governnment's Exhibits 24 and 25 and ask you to identify these

for us,

pl ease.
A Governnment's Exhibit 24 is an article entitled -- this is
itle -- "Effects of Mnetary Incentives on Perfornance

alongt

of Non- Professionals in Docunent

Tests."

And this was published in The Journa

Sci ences in 1998.

24.

MR VI NEYARD: Your Honor, | offer

THE COURT: Any objection?

MR. KISH. | have no objection
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THE COURT: Okay. |It's admtted.
THE W TNESS: Government's Exhibit 25 is an article
entitled "Witer Identification using Hand-Printed and Non-Hand

Printed Questioned Docunents,” and this was published in the
Novenber 2003 issue of The Journal of Forensic Sciences.

MR VI NEYARD: Your Honor, | tender Governnent
Exhibit 25 at this tine.

MR. KISH. No objection

THE COURT: It's admitted.
BY MR VI NEYARD:
Q And Governnment Exhibit 25 is the nost recent paper by
Dr. Kam addressing the issue of hand-printing?
A Yes, that's correct.

There is another study that was published in 2001 in
The Journal of Forensic Sciences by a researcher at LaTrobe
Uni versity (phonetic) in Australia, Dr. Brian Found, and he
al so exam ned the proficiency of document exam ners versus
| aypersons in deternining genui neness versus nongenui neness of
signatures, and his results essentially corroborate
i ndependently Dr. Kam s study of signatures in his 2001
published article.
Q Let me show you Governnent's Exhibit 26 and ask you if
that is the published paper by Dr. Found that you have j ust
testified about?

A. Yes. Governnent Exhibit 26 is an article entitled

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

"Forensic Handwiting Exani ners

Conparison."

MR. VI NEYARD:. Your Honor,

Exhi bit 26.

MR, KISH. Judge, | object.
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Expertise for Signature

t ender Gover nnent

Ther

signatures in this case and the gover nment

that; | would object to this study,

rel evance for that purpose.

BY MR VI

Q MVs.

proficiency testing within your field?

A Yes.

THE COURT: |'Il overrule.

NEYARD:

e is no question of

is well aware of

that this study has no

Jackson, are you famliar with any other sort of

As part of the accreditation program |aboratories

t hat have been found accredited by the ASCLD | ab group mnust

participate in externa

Servi ces,

proficiency testing.

There is a company known as Col | aborative Testing

CTS, which provides proficiency tests, one or two a

year, to | aboratories who are voluntarily participating in

t hese proficiency tests.

still ex

Prior to the existence of CTS,

t here existed, and

sts, The Forensic Sciences Foundati on, which was

founded in 1969 with a | aw enforcenment grant, and the purpose

of The Forensic Sciences Foundation was to study the

application of science to the resolution of

i ssues.
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In 1971, the foundation becane affiliated with the
Ameri can Acadeny of Forensic Sciences, and their mssion at
that point was to devel op education and training in forensic
sci ences, to develop and inmprove the forensic sciences in
various ways, to fund studies. And there is one other that |
can't recall off the top of ny head.

But The Forensic Science Foundation contracted with
CTS in the '70s to provide proficiency tests to forensic
| aboratories who wi shed to participate.

Can | editorialize a little bit here?
Q Well, let me just ask a question for you.
A Ckay.
Q Are you aware of critics of your field using results of
The Forensic Sciences' Foundation testing, particularly in the
1980s?
A Yes. In 1989, there was an article issued in a |law review
journal which criticized the lack of scientific studies in the
field of forensic docunent exani nation, specifically,
handw i ti ng exam nation

The authors of the article noted that the only
exi sting studi es were The Forensic Sci ence Foundati on and CTS
proficiency tests. They chose to -- the authors chose to take
the results of the tests in aggregate and interpret themas a
representation of the abilities of forensic docunent exam ners.

Now, both of these entities have al ways established
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that the purpose of their test is not to be an indicator of the
quality or abilities of a profession or discipline but sinply
to be used on a | ab-by-1ab basis for training, for research

for feedback for that particular |aboratory.

There are many flaws with these CTS tests. | would
like to point out, they can be taken by anyone who orders them
and pays for them they can be taken by exami ners in foreign
countries, where English is not their first |anguage; they can
be taken in countries where the Roman al phabet is not even
used. It's unknown who is taking all of these tests, so
considering themin aggregate i s neani ngl ess.

Unfortunately, CTS is the only organization currently
that commercially provides tests to |aboratories that wish to
remai n accredited.

Q The article that you referred to in the |aw revi ew was
publ i shed by Professors Denbeaux, Saks and Ri senger (phonetic)?
A | believe that's correct.

Q And you're famliar with those FSF studies that are cited
inthat article?

A Yes.

Q And those are what you have been addressing --

A Yes.

Q -- in terns of the shortcom ngs of those and the purpose
for those proficiency tests?

A Yes.

DONNA C. KEEBLE, O ficial Court Reporter
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MR, VINEYARD: If | could have just a monent, Your
Honor ?

THE COURT: Al right.

(Pause in the proceedings.)

MR VI NEYARD: Your Honor, | believe that's all the
qguestions | have for Ms. Jackson at this tine.

THE COURT: Al right. M. Kish, would it be usefu
to the defense to have us break for lunch at this time and take
an extended |unch, or are you prepared?

MR KISH: 1'Il blunder forward, as best | can, if |
can here, Judge.

THE COURT: Al right.

MR. KISH. Thank you.

CROSS- EXAM NATI ON
BY MR KI SH
Q Ms. Jackson, when were you first contacted to testify in
this case?
A Thi s past Friday.
Q kay. M nane is Paul Kish, by the way. So we have never
nmet before?
A (Nods head affirmatively.)
Q And you work and live in the D.C. area?
A That's correct.
Q Did you prepare these notes that I'mgoing to show to you

here that were handed to nme this norning? There are severa
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pages of typed notes.
A (Revi ews docunents.)

(Pause in the proceedings.)

THE WTNESS: Yes, | did

BY MR KI SH
Q Are those notes that you used for preparing to testify
here today, or have you used those notes on other occasions?
A Bot h.
Q Am 1 right in assum ng you probably prepared those before

bei ng contacted | ast Friday?

A Yes.
Q Can | have those back, please?
A Sur e.

Q And do you have anot her body of work, in other words, al

of your research and everything that led you to the creation of
t hese notes?

A Not an actual body of work. | have many files, hard copy
and el ectronic, that | have collected over the years related to
this --

Q And where is all that?

A -- these issues. At ny office in Dulles, Virginia.

Q kay. Does that have all of your readings that would form
the basis of the things you' ve told us about here today?

A Yes, | would say that it does.

Q Ckay. GCkay. Did you send your notes down anytinme before

DONNA C. KEEBLE, O ficial Court Reporter
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I didn't send them down; | brought them down --

Ckay.

-- yesterday.

Have you testified -- you've nmentioned you've testified in

federal court before, right?

A
Q

Yes.

Do you have any of the transcripts of your earlier

testimony?

A
Q

No, | don't.

Okay. As | understand things, you are not a trained

soci al scientist, are you?

A
Q

That's correct.

Do you know that Professor M chae

soci al scientist?

A
Q
in evaluating socia
A
Q

not what you're paid to do by the United States Posta

| believe |'ve heard that.

Do you know that Professor M chae

I will take your word for that.

Ckay. Now, in evaluating socia

sci ence research,

sci ence research which you do not

Saks is a trained

Saks has an expertise

have?

that's

Servi ce?

Ckay. What you're paid to do is to exanm ne docunents,

A That's correct.
Q

right?

A Essential ly.

DONNA C. KEEBLE, O fici al
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Q And in exam ning sonme of the things that the professors
have exam ned, what you're trying to do is join the grow ng
body of forensic document exami ners that are trying to save
your field from being, basically, being put out of existence,
right?

A We're trying to correct misrepresentations and m sl eadi ng
commentary, as well as satisfy and neet recent |ega

requi renents.

Q You nentioned sone peer review issues earlier. Wuld you
agree with me that the peers that are review ng the work of
your field after the Daubert decisions are people who are
wearing robes and sitting on the bench in federal courts,
because if they say it's not an expertise, it's not an
expertise? Wuld you agree or disagree with that statenent?
A What is your -- are you asking about the peers or the --
that a judge is a peer?

Q That is the only body of peers, is what |'m suggesting to
you; do you agree or disagree with my suggestion?

A The only body of peers -- | think you will have to reword
that; I'mnot getting that question

Q You think that your field is an expertise and you shoul d
be allowed to testify as an expert; you agree with that, don't
you?

A Yes.

Q Al right. You do know that after the Daubert decision

DONNA C. KEEBLE, O ficial Court Reporter
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only federal judges decide who is or who is not an expert?

A | do understand that.

Q Do you, therefore, agree that the only peers who are
reviewi ng the body of work by forensic docunent exam ners that
makes any difference for purposes of hearings like this are
federal judges?

A. And state, but --

Q Yeah.
A Yes. For admissibility for testinony, yes.
Q Ckay. For sone reason, in your peers, you didn't nention

the fact that a United States District Judge in the Western
District of Virginia, a United States District Judge in the
Northern District of Illinois, a United States District Judge
in the district of Alaska, a United States District Judge In
the district of Nebraska, a United States District Judge in the
Northern District of California, a United States District Judge
in the District of Massachusetts and, nost recently, a United
States District Judge in the District of Arizona have all
either conpletely blown your field out of the water or severely
restricted it. Wy have you not nentioned that?
A | also didn't nmention all of the ones that have accepted
it. Do you have that list?
Q There's two, in published opinions.

That's incorrect, sir.

So are you an expert in the | aw al so?
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A No, but | have accunul ated the federal decisions, both
appel l ate and district, involving the adm ssibility of
handwr i ti ng exam nation

Q | see. So the judges who have restricted your field, is
it, again, just a natter of they were being incorrect?

A I think it would be necessary to read each decision

i ndependently for the reasoning. | understand in at |east two
of the exclusion cases, that the government didn't provide
sufficient support for its side of the case, so the judge
didn't receive a sufficient amount of information to determ ne
the adm ssibility.

Q When you do peer review at your |ab, how many people are
in the section that you work in, in the forensic docunent
section?

A Total nunmber of exam ners?

Q Yes, mR' am

A Si x.

Q And where are you on a ranking of -- | nmean, are you the
head of the section, are you one of the people that's beneath
t he head, or how does that work?

A I amone of the senior forensic docunent exam ners.

Q Ckay. When soneone reviews your work, is it the head of
the section or one of the other people who are on the sane

| evel as you?

A. It can be either.

DONNA C. KEEBLE, O ficial Court Reporter
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Q Ckay. Do you ever review the work by the head of the

section?
A Yes.
Q Ckay. 1Is it only one person that reviews that work, when

the head of the section perforns an exam nation?

A No.

Q Ckay.

A Any of us can review the supervisor's exam nation.

Q Ckay. When you're doing peer review, is there just one

docunent exam ner | ooking at the work of what one ot her
document exami ner did?

A Correct.

Q Ckay. You nmentioned to us this work by Dr. Srihari, which
| believe is spelled S-r-i-h-a-r-i

A Ri ght .

Q And you're aware, although you're not a social scientist,
with what Dr. Srihari has done?

A | have contributed froma forensic docunment standpoint
information for himin his research

Q Ckay. And I'mgoing to sunmari ze here based on what [|'ve

had to quickly read, but as | understand it, Dr. Srihari

started out by working on sone -- and |'mgoing to use the word
machi nery -- nachinery to help the postal service with its job
of sorting mail, right?

A Correct.
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Q And what Dr. Srihari and his graduate assistants and ot her
people did was they came up with this optical scanning

equi prent that coul d di stingui sh between words, right?

A Yeah.

Q And the purpose, the original purpose was to help the
postal service route the various billions of pieces of nail it
gets to the correct zip codes?

A Yes, to make it nore efficient, to speed it up.

Q And then Dr. Srihari recogni zed that his machi ne was abl e

to possibly identify two pieces of witing created by the sane

hand, right?

A Hi s postal software was unable to do that.
Q But his | ater-devel oped software did that?
A Ri ght .

Q And he was paid for that by federal governnent noney to

try to devel op that even further?

A Ri ght .

Q Correct?

A Ri ght .

Q Ckay. And the forensic docunent exam ners began to help
Dr. Srihari with this attenpt to create a machine that can do

what the people do, the docunment exam ners, right?
A Yes. CQur field has been criticized for not having an
obj ective, scientifically-validated denonstration of the basis

that proves the basis of forensic handwiting exani nation

DONNA C. KEEBLE, O ficial Court Reporter
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Q One of the things that Dr. Srihari and his assistants did
was they went through the letters of the al phabet and they

| ooked at certain characteristics of certain common letters or
letter combinations that occurred nore often than ot her
characteristics or other letter conbinations; you would agree
with that, wouldn't you?

A Yes, | believe he has done that.

Q And then what Dr. Srihari and others did was they
qgquantified what the nachi ne should | ook for when deciding if
there is a match between a questioned and a known docunent,
right?

A The machi ne | ooks at various features, and he terms them
mcro features and macro features. And the nacro features are
nore of a gl obal overview of the witing, such as the slants
and overall shape and concavity or openings or closings of the
letters. The micro features refer nmore specifically to the
actual -- to each actual letter and its shape and formati on and
pi xel i zati on.

Q And the nachi ne does very well, 98 percent, you nentioned?
A Based on the popul ation of the database, yes.

Q Well, that's what any study is based on, is the popul ation

of the database, right?

A Yes.
Q Isn't that right?
A Yes.
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Q And that's no different than the studies you think are
incorrectly put together, The Forensic Sciences' Foundation
studies of the 1980s; it's based on the database, right?

A I"'mnot sure what you're referring to there

Q Well, what I"'mtrying to point out is are you saying that

Dr. Srihari's work is limted because his database is not |arge

enough?

A I would agree with that.

Q That his study is no good?

A | don't agree with that.

Q Al right. 1'mnot follow ng what you're saying.

It is sonewhat |ike the pilot study that Dr. Kamfirst
carried out.
Q Ckay.

A The popul ation is not very large, 1500. It's also highly

di ver se.
Q Ckay.
A So the chances of distinguishing witing intuitively would

i ncrease, the machine would do better with a diverse
popul ati on.

Dr. Srihari is currently working to build the
dat abase, make it larger, and to include the witings of |ess
di verse popul ati ons.
Q Woul d you agree with ne that if Dr. Srihari continues

along the road he is going, you will no |onger have a job?

DONNA C. KEEBLE, O ficial Court Reporter
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A | can't predict that.

Q Ckay. Now, you nentioned your inpressions about the size
of the database in Dr. Srihari's work and, again, you also
agreed with us that you're not a professionally-trained social
scientist, right?

A Ri ght .

Q Do you know how many studi es are needed and what size of
dat abases are required before the social science comunity
will, in essence, agree that a certain proposition has been
est abl i shed?

A Since we have just confirnmed that I'm not a soci al
scientist, | don't think that's a question that |I can answer.
Q Right. So you have no way of knowi ng whether the
professionals in the field of evaluating research would conme to
t he sane concl usions that you have when it cones to the
guestion of the performance of forensic docunent exam ners,
right?

A Do you nean if Dr. Kamwere to exam ne a case that |
exam ned?

Q Are you saying Dr. Kamis a professional social scientist,
a person who eval uates research?

A Maybe you shoul d ask the question again and be nore

speci fic, then.

Q The FI SH dat abase that you nentioned, that's sonething

created by one of the Gernman | aw enforcenment agencies, right?
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A Correct.

Q And | think you nentioned to us that it has -- it, that

FI SH system -- has features somewhat sinilar to what

Dr. Srihari has been working on, right?

A That's mny under st andi ng.

Q Ckay. I1t's a machine that | ooks at human creative witing
and hand printing, right?

A Ri ght .

Q And by getting down to the very mnute level, it

attenpts -- the machine does and the program does -- attenpts
to see if it can distinguish between witers and then match
known and questioned docunents; is that right?

A (Nods head affirmatively.)

Q Is that right?

A Yes, except that it doesn't recogni ze known and
questioned; it sinply takes a docunent and determines if there
are other docunents in the database that match it.

Q And, again, the nachine actually perforns neasurenents on
letter size, letter slant, letter spacing and |letter placenent
on a docunent vis-a-vis the lines, right?

A This is my understandi ng.

Q Al right. And, again, those are features that the
forensi c docunment exam ning conmunity does not do, the
neasurenent and size of |letters and pl acenent on a paper

right?
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A Ri ght, not on a regular basis, certainly, we do not take a
rul er out and neasure every letter.

Q kay. Let's talk about twins. As | understand it, the
whol e i dea of studying twins is to nmake sure that this general
assunption that everyone wites differently is nore likely to
be correct; is that why the studies of twins is inportant to
your worKk?

A Yes. The assunption is that the |likelihood of their
witings being simlar, nore simlar than in the general

popul ati on, was the basis of studying and determning if the
witings could still be distinguished, that witing is, indeed,
i ndi vidual to each person. And the conclusions of these
studies were that, with a sufficient anount of witing, they
coul d al ways be distingui shed fromone anot her.

Q The nost recent of those studies was the one done by

M. Boot down in New Zeal and, right?

A I think so.

Q And did you know that Dr. Boot said that the results
showed that there was a narked degree of simlarity between the
witing of twins? That's right in his abstract; would you

di sagree with that?

A No. That supports our assunption that handwiting of
twins would be nore sinilar than the handwiting of the general
popul ation; therefore, it's a good group of witers to study

and still distinguish. Being simlar doesn't nean it's
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i ndi sti ngui shabl e.

Have you done any study in neurol ogy?
No, | have not.

Any studies in genetics?

No, | have not.

Have you ever been a school teacher?

No.

o >» O >» O P> O

Ckay. Do you know anyt hing about how the D Nelian system
of hand printing was taught in the Georgia school systens in
the 1970s and 1980s?

A No, al though ny daughter is learning D Nelian in the 6th
grade.

Q Ckay. Do you know how many printing systens are used in
the United States America?

A In total, | don't.

Q Ckay. How many do you think, just roughly?

A Ch, this is a true guesstimate. There are three primary,

| believe. There may be as many as 20 different handwriting
systenms; |'mnot certain about that.

Q Would it surprise you that if you | ooked at the footnotes
in Dr. Kams nost recent study on printing, that he only refers
to the printing systems that were used in the 1950s and '60s in
this country? Would that surprise you?

A I don't know what his reasoni ng was.

Q Agai n, not being trained as a social scientist, do you
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know i f that has any inmpact on his ultinate conclusions?

A No, | don't know that.

Q Ckay. Now, you nentioned these lists of standards that
have been created by sone commttees that | think you had sone
work on, which are Government's Exhibits 20 and 21. 1'Il hand
t hese back to you now.

Now, you mentioned that these are standards for
forensic docurment examiners to try to foll ow when they do the
task that is assigned to them right?

A That's correct.

Q Al right. Governnment Exhibit 20 is a standard guide for
how t o exami ne handwitten items, correct?

A Ri ght .

Q Wher eas number 22 -- 21, | should say, is howto try to
have a standardi zed or a regular way for you folks to use the
sanme words when you're trying to express your ultimte
concl usi on?

A Correct.

Q Ckay. Let's go back to nunber 20 for a second. Nowhere
inthis itemdoes it tell or does it standardize the difference
bet ween cursive and printing witing, does it?

A It does ask the exam ner to separate into subsets writing
by style, so cursive would go into one group and hand printing
woul d go into another.

Q Show nme where it says to separate printing versus
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cursive.
A (Wtness reviews exhibit.)
(Pause in the proceedings.)

THE WTNESS: It's under 7.7.1, "Type of Witing," it
states, "If there is nmore than one type of witing within the
guestioned witing, separate the questioned witing into groups
of single types of witing."

BY MR KI SH
Q Is the term quote, "type of witing" defined anywhere to
be the difference between cursive and printing?

A On page 2 --

Q Ckay.
A -- under 3.3.14 --
Q Ckay.
-- type of witing is defined as "Refers to hand
printing" --
Q Ckay.
A -- "cursive witing, nunerals, synbols or conbinations

t hereof and signatures".
Q I mssed that one, having just gotten these for the first
time this norning.

Well, then, let's go to another question: At sone
point, it tells the exam ner to | ook for individualizing
characteristics when performng the exam nation, right?

A Ri ght .
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Q And it tells the exam ner that such, quote,
"individualizing characteristics are," quote, "marks or
properties that serve to uniquely characterize witing," end
quote, right?

A Ri ght .

Q How does it standardi ze that decision of when sonething is
a uni que characterization?

A This is sonething which is within the real mof the

exam ner's experience and training.

Q Real | y, what this standard guide does is it gives a set of
steps that are supposed to be perforned but it doesn't tell how
the steps are perforned; would you agree with that?

A | agree.

Q Al right. So if Document Exami ner A believes that a
certain letter is unique but Docunent Exani ner B does not think
that same letter is unique, this standard has nothing to do

wi th that disagreenent between those two exam ners; would you

agree with that?

A It would not help reconcile it.
Q Ri ght .
A But if two examiners have simlar training and education

and follow the established standards, then the |ikelihood that
they will agree is very good.
Q Do you have any studies on that --

A No.
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Q -- that two exanminers will conme to the sane concl usion?
A No, | don't.
Q That's just your guess, isn't it?

Wel |, through nmy peer review consultations, | have found
that to be the case.
Q Have you ever heard of Jon Benet Ransey, the little gir
who was nurdered in Col orado?
A I've heard of it.
Q Did you know that a United States District Judge in this
district recently authored an opini on about the disagreenent of
groups of handwiting experts about the authorship of the note
that m ght have had sonething to do with that girl's death?
A | don't; | don't have know edge of that case.
Q Ckay. A significant difference is a word that's defined
in these standards, right?
A Yes.
Q And, again, that turns back to this basic idea of an
i ndi vidualizing characteristic which is different between one
piece of witing and a different piece of witing; would you
agree with that?
A An individualizing characteristic that is different

bet ween two bodi es of witing?

Q I'"'m | ooking at nunber 3.311
A Yes.
Q Is that correct?
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A Yes.

Q Ckay. Once again, it is the subjective decision of any of
the forensic docunent exam ners followi ng these standards that
really determines if there is a significant, quote,
"significant difference," right?

A That's true.

Q Again, if astrologers were given a list of steps to
follow, that would be no different than what these standards
are, right?

A These standards presunme that the exam ner using them has
sufficient training and experience that can be used in

conbi nati on with these standards.

Q Ckay. | think the answer to nmy question is yes, if there
was a guide for astrologers, it would look simlar to this,
woul dn't it?

A I'"mnot an astrologer; | don't know.

Q Do you know what they | ook at to make their

determ nati ons?

No, | don't.

Okay. FError rate studies -- and, again, you've read
Kam's work, | assune, right?

Yes. Yes, | have.

And you are not a statistician, are you?

No, |'m not.

o> 0 >» g o0 »

You are not a social scientist?
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A Correct.

Q Ckay. But you do know that in Dr. Kamis very first --
well, let me back up. Did you know that before Dr. Kamdid his
study, that the only studies in existence anywhere that had
been published were the ones by Coll aborative Testing Services
and The Forensic Sci ences Foundation?

A Those actually are not studies; they are sinply tests.

Q What's the difference?

A | presune it's what the authors of the 1989 article have
done, which is to conmbine all of the tests and consider it a
study of the tests.

Q No. Do you know the difference between sonething that the
soci al science community would call a, quote, "study" versus
sonet hing called, quote, "a test"?

A | couldn't define either.

Q Al right.

A I'mnot a social scientist.

Q But you do know that before Dr. Kam began getting paid by
the federal government to do this, that the only work in this
area was by Col | aborative Testing Services and The Forensic

Sci ences Foundation? You do know that, don't you?

A The only test data available, yes, that's correct.

Q Right. And Dr. Kamonly started working in this area
after Professor Denbeaux, Professor Risenger and Professor Saks

published their article; you know that, don't you?
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A Actual Iy, he had been contacted, selected by the FBI to
automate their national bank robbery note file, which consists
of handwritten docunments, and in his research in automating
handwiting, he and some of his graduate students wondered how
do we know that docunent exani ners can do what they do? So
Dr. Kam sent the graduate student to the library to | ook for
articles and assumed there would be vol um nous research
articles, and all the student came back with was The

Pennsyl vani a Law Review article.

Q That's right, he cane up with the sane data, the student
did, that the professors did, and it was only after Dr. Kam
sent the student to | ook for the work that Kam began | ooki ng

i nto whether or not you could test what docunent exaniners do?
A Ri ght, because there was a |lack of scientifically
val i dat ed research.

Q Right. But up until then, you document exam ners had been
comng into court for years and years telling judges, "Trust
us, we're good at this,"” until finally Dr. Kam deci ded he was
going to study it, right?

A For over 100 years, we have been testifying.

Q So his first group consisted 17 human bei ngs to whom he
gave a test, right?

A Yes.

Q Do you know if that is a statistically valid nunber under

soci al science criteria?
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A | can't say authoritatively, but | understand Dr. Kam has
acknow edged it's a very small group, so it cannot be

consi dered representative.

Q Next, his second test, he used 104 people, right?

A Ri ght .

Q Do you know if that is a statistically valid sanple in a
country of over 280 nmillion people?

A According to Dr. Kam it is.

MR, VI NEYARD: | object; he has already asked the
guesti on whether she is a statistician, if she is a social
scientist. | don't think those questions are properly
addressed to this w tness.

THE COURT: Well, | think she is on cross and | think
he can proceed.

BY MR KI SH

Q Do you know whether that's a statistically valid sanple?
A According to Dr. Moshe Kam it is, because the docunent
conmunity consi sts of somewhere between 300 and 600 exani ners
across the country.

Q Do you have any source of infornation about your belief of
its statistical viability, other than Dr. Kanf

A No.

Q Ckay. Did you know, by the way, that Dr. Kamrefuses to
share his data with any of his critics?

A I have heard this criticism | understand everything
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that's necessary to repeat his studies is present in his
publ i shed articles.

Q But you do know he will not share the data of how your

fell ow docunent exam ners perforned on his tests?

A Even he doesn't know, because once he receives a test,

t hey are anonynous.

Q Now, you do concede that in his second test where he had
104 people involved, that |ay people and the professionals made

correct matches at the sane rate? You do concede that, don't

you?

A Yes.

Q Under his data?

A Yes.

Q And you do concede that you're not a statistician, right?
A Ri ght .

Q And you don't have any basis for nmaking a professiona

decision as to whether or not the rate of nmking correct

mat ches is a valid nunber?

A | understand fromreading the article that the reason the
| aypersons nmake so nmany correct nmatches is that they grossly
over-associ ate, nmeaning that they indiscrimnately identify
writing.

Q That would also amplify their errors, wouldn't it?

A And that's what has happened, apparently, yes.

Q Al right. Suffice it to say that other than those
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nunbers on the correct matching rate, there is nothing el se out
there in the scientific comunity after these hundreds of years
t hat shows that forensic document exam ners perform any better
than any other person in this roomwhen it cones to correctly
mat chi ng a questi oned docunent with a known witer, right?

A Aside fromthe three or four published scientifically
val i dat ed studi es, nothing else proves that we do better than

| ay people, right.

Q There is not three or four studies, ma'am there is this
one study by Kamwi th 104 people, and it's the sane data that
he uses over and over again. You know that, don't you?

A There is the hand printed study al so.

I"msorry, go ahead.

Yes, | know that's the re-analysis of the 1997.

O > O

So it's the sane 104 people, right?

Yes, but with hand printing distinguished from
handwri ti ng.

Q So there has been one anal ysis one tine of 104 people and
that is the only analysis there has ever been of the
performance of forensic docunent exam ners versus the

performance of the lay people in the sane area, right?

A Right, and it is representative and one analysis is
sufficient.

Q I"msorry, what did you just say?

A Because his study is sufficiently large and representative
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of the community and its proficiency, it's sufficient.

Q | thought you said you weren't a social scientist; how do
you know that's true, what you just said?

A I'"ve read the study, and |I've talked with Dr. Kam

Q Wuld it be fair to say you believe it? You don't know
it, as a professional, do you?

A Al right. | will say that | believe it.

Q Al right. The hand printing study, | think you nmentioned
that the lay people erred by 40 sonething percent of the tine
whereas the professionals actually nmade errors al nost 10
percent of the tinme, right?

A Correct.

Q Al so when it comes to how they did when nmaki ng a correct
mat ch between a questioned and a known docunent, you have those
nunbers in front of you, don't you?

A Actually, | don't.

Q If you would, turn to page 16 on Governnment's Exhibit 25
and | would direct your attention to a table that's found
there. And this is what Dr. Kamin his nost recent
regurgitation of his 1996 data groups into two different
areas: One, he calls the Wong Association Rate, or WA R,
and the second area that he calls the Goup Ht Rate, the
GHR; that's what's on that table, isn't it?

A Yes.

Q And you do know fromreading the article, which you said
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you did, that group hit rate is when his participants back in
1996, either the professionals or the |ay people, nmde a
correct match between a known docunent and a questioned
docunent that was hand-printed, right?

A Ri ght .

Q And we do know, now after Dr. Kam has been paid to
re-anal yze this data by | ooking for hand printing, that the
doctor has determned that forensic docunent exam ners neke a
group hit rate on hand printed docunents, in other words, they
are correct, about 88.5 percent of the tine, right?

A Ri ght .

Q That's real close to the nunber that the docunent

exam ners do on all witing, both cursive and printing, which
i s about 87 percent, right?

A Ri ght .

Q The | ay people, on the other hand, their performance got
even better when it cane to conparing printing versus two
printed notes, one known and one questioned, right?

A Yes. And, again, | don't think you can consider their
correct rate without also considering their error rate.

Q But you are not a statistician and you do not know if that
answer you just gave is statistically valid, do you?

A But you asked ne and | have answered.

Q But the nunber of tinmes that Dr. Kam found that the |ay

peopl e are correct when conparing known versus a questioned
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docunent is 93.85 percent of the tine, right?

A Ri ght .

Q And i f those numbers are valid, I'mgoing to do just as
wel | as you, statistically speaking, in conparing questioned
printing to known printing; would you agree with that?

A Yes.

MR. VI NEYARD: Obj ection, Your Honor; again, the
guesti on has been asked. There is two sides here: He says,
"You're not a statistician,” and then he asks her questions
that call for that, for those conclusions, and | would just ask
that he be consistent with that. |[If she is going to be all owed
to testify as a statistician, then, she should testify as such
but not to be questioned and berated when she answers about
whet her she is a statistician or not.

THE COURT: Well, I'mnot going to pernit himto
berate her, but | do think she testified on direct about
conpari son of how well |ay people do, both sides of the coin
so | think M. Kish can proceed.

MR KISH: Yes, ma' am

MR. VI NEYARD: For conpl eteness, Your Honor, | would
ask that the full chart, that line, that item5 of all of the
statistics be read.

MR KISH |I'mnot going to do it; it's part of the
record already. |If the government wants to ask that on

redirect, they are welcome to do it.
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BY MR KI SH

Q Do you know, na'am any of the people, any of the

prof essi onal forensic docunent exam ners who are part of the
dat abase of Dr. Kamls 1996 study?

A One of them but | don't know all of the others.

Q Ckay. Was there hand printing on what you | ooked at when
you were a participant in his study?

A | can't specifically recall what | | ooked at.

Q Ckay. You then nentioned that you had sone personal --
I"'mgoing to call themcriticisms, and if I"'mwong, tell ne --
but sonme personal criticisns of the numbers that were generated
inthe tests, if you want to call themthat, given by

Col | aborative Testing Service and The Forensic Science
Foundation. Are you critical of those nunbers?

[*"mecritical of the tests themselves --

Ckay.

-- in that the test-taker population is unknown.

Ckay.

Anybody can take them

o >» O > O >F

Ckay.

And the tests are not given to control groups of

| aypersons. They are not designed based on any sort of
standards, they are not devel oped and desi gned. They are taken
it is known by exam ners in foreign countries where English is

not the primary | anguage and, again, where the Ronman al phabet
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isn't even the prinary al phabet.

Sinply conbining the results of the CTS tests and
drawi ng concl usi ons is neani ngl ess, based on these fl aws.
Q It sounds |ike you know sonet hi ng about the tests of these
two foundations by virtue of |ooking at the data, the
underlying information; am| right about that, or am| wong?
How is it that you have cone about with these criticisns, how

do you know about how the tests were done?

A | have participated in the tests nyself.
Q Ckay.
A | have al so spoken regularly with one of the test

devel opers with CTS and with some of the CTS representatives
about their tests.

Q Now, you do know that one of the reasons you and others
have been able to have those criticisms of those tests is that

t he data has been shared --

A Correct.
Q -- unlike Dr. Kams work, right?
A | don't -- | don't understand what data is being

consi dered shared and not shared with Dr. Kam That is
sonet hing, | guess, that will have to be taken up with Dr. Kam
Q Ckay. Al right. Al right. Finally, you yourself
perform docunment exam nations, right?

A Yes.

Q How many tinmes do you have to have the sane characteristic
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in a known and a questioned docunent in order to make a
decision that they were witten by the sane person?

A If there is a feature in the questioned witing that is

al so denonstrated in the known witing, it only needs to be
present one tine.

Q If that same feature -- and let's say it is a letter that
has a hook on it that you have decided is the feature that's so
significant that it nmakes you decide that the questioned

docunent was witten by the known witer --

A No concl usion woul d be based on a single feature.
Q Ckay. Then how many features does it have to be?
A There is no nunber of features. Every characteristic in

t he questioned witing nust be denponstrated in the known
witing in order to reach a conclusion of identification

Q Every characteristic in the known witing?

A The questioned witing.

Q Questioned, every characteristic has to be found in the
known witing?

A Wth no fundanental differences, correct.

Q So if the questioned docunent has, let's say, 38 words
with a conbination of about 138 letters, are you saying that
you have to find all 138 letters witten identically in the
known witings before you can make a match?

A Witten simlarly, yes.

Q kay. How about if one of the letters of that -- and just
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using an exanple here -- one of the 138 letters is witten in
the known witing only one tine in a way that's simlar to

what's in the questioned docunent; would that change your

opi ni on?
A I'"'mnot sure what you're asking.
Q Well, let's say you've got the letter T witten in these,

among these 138 letters that are in a questioned docunent,
okay?

A Ckay.

Q And the letter Tis witten in a certain distinct fashion
let's assune that, okay?

A Ckay.

Q And out of about 50 pages of known witing, you find that
T witten in that same distinct fashion only one tine?

A That's sufficient to say that that is a simlarity between
the writings.

Q That's enough to make a nmatch?

A Not an identification --

Q Ckay.

A -- but to state that that is one simlarity between the
witings and then to nove on to the next characteristic.

Q kay. Ckay. So what about the other remaining -- I'm
taking a nunber here -- 60 tines that the letter Tis witten
differently in the known witing than in the questioned

docunent ?
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A It doesn't natter if it's witten differently in the known
witing; that's already been established as the known witing.
Q Gkay. And who decides that?

A It's submitted by the inspector or the agent or the

i nvesti gator who has witnessed it or can in another way
val i date that known witing.

Q Ckay.

A When it cones to the |aboratory, we have al ready assuned
that this is the witer's known witing.

Q No. Who decides that all the differences or the
variations don't detract fromthe one tine when they are
simlar? Wo nakes that decision?

A Who decides that all of the differences don't get

tracked? What does that nean, sir?

Q Here is what |I'mgetting at: You' ve used the term
variation, which is a different word than the word substantia
simlarity; would you agree that there is a distinction between

t hose two concepts?

A Bet ween variation and simlarity?

Q Yes.

A No. | never used the word, "variation."

Q It's in your standards that you said you were a part of.

Take a | ook at exhibit 20.
A Yes, but | had not nentioned the word yet and you were

putting words in my mouth. [|'msorry, repeat that again
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Q Do you use the concept of variation in your work?

A Yes.

Q Al right. Variation, as | understand it, neans that
every person's witing is going to change a little bit from

tinme totinme, or all the tinme?

A Because we're not nachines --
Q Ri ght .
A -- we don't wite exactly the same way every tine. There

is sone degree of variability or variation in our witing, but
every witer still maintains a master pattern or habit of
creating characteristics --

Q Ri ght .

A -- that are repeated throughout their witing.

Q So although ny letter, capital M in my scribblings here
m ght be slightly different one fromthe other, your theory is
that it's going to be substantially or it's going to vary, |
shoul d say, one fromthe other, but under your theory, it is
going to be substantially different fromthe capital Mthat's
witten on M. Vineyard's pad, assumi ng he wote that?

A It may; it nay not be. They nay be very simlar, but it
is the conbination of your characteristics that distinguishes
your witing fromhis

Q And who decides if the different formations of the letter
M you might find on ny pad that |I'm hol di ng here neans that

it's sinply a variation or whether it actually night have been
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put down there by ny client while you were testifying? Who
makes that decision?

A When an exanminer is conparing a questioned witing to a
known witing, if there is a variation of that Min the

guestioned witing that's not denmonstrated in the known

witing --

Q Ckay.

A -- that would preclude an identification

Q Al right. | want to ask you one nobre question about your
field. |It's actually a couple of questions.

As | understand it, both on the standards that are
pl aced there in front of you and based on the practice that you
have | earned over the years in your apprenticeship program and
al so being a professional in this area, the main way a docunent
examnation is done is to conpare one or nore questioned
docunents with a body of known witing fromone person, right?
A Correct.
Q Al right. Now, that suggests to you, doesn't it, that at
| east sonmebody thinks that the known witer nmght have
sonething to do with the questioned docunent? You woul d have
to agree with ne, wouldn't you?
A | don't want to presune what sonebody el se is thinking.
Q Are you telling ne | aw enforcenent officers regularly send
you the witing of a person who is not a suspect and ask you to

conpare it to a questioned docunent?
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A I can tell you | certainly don't identify every subject
witing | receive.

Q You know that's not what | asked you, though, don't you?

A I"mnot going to presune what the submitter is thinking or
bel i evi ng.
Q Ckay.

A My job is to establish sinply what is in question and what
is considered known and to nake nmy conpari sons.

Q Now, you've got a nasters in forensic work, don't you?

A Correct.

Q You do know that when it cones to making identification,
when they ask hunan beings to identify a face, they do it in a
very different way than what they ask you to do when you're
trying to identify a witing?

A (Nods head affirmatively.)

Q They lay out six potential people who m ght be the match
for the face that the wi tness saw, right?

A Ri ght .

Q Wiy don't you?

A | guess.

Q Way don't you do that in your field, why don't you match
up the known writing with other potential witings so that
there is no unwitten or unspoken orientation towards the
witing of one person?

A Very often in my casework, | do receive the witing of
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several subjects in one case, so | nust consider the known

witing of two or nore witers in conmparing it with a

guestioned witing, so in essence, | amdoing sonmething |like

t hat .

Q But nmost of the tine, it's only one set of known witing?
A | don't think that's correct; | can't say nobst of the

time, it's only one.

Q Ckay.
A We often get nmultiple knowmn witers for conparison
Q Do you keep statistics on the nunber of times that you

have elim nated a person as being the potential witer?

A No, | don't.

Q You don't have any idea how often you do that?

A No, | don't.

Q Do you keep any statistics as to the nunber of tines that
you have personally either disagreed with another exam ner when
you' re perform ng peer review or when another exam ner has

di sagreed with you when they are review ng your work?

A | don't keep any docunentation regarding that. | can say
that if there has been disagreenent, it has only been in
degree; in other words, | mght state "Hi ghly probable did not
wite" and they m ght state "Probably did not wite," for
exanpl e.

Q And that's because, as you said earlier, it sounds |ike

your point of viewis that a professional exam ner, they always
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conme to the sane conclusion, nore or |ess?

A Essentially, in my experience, yes.
Q Ckay.

MR KISH Okay. |If | could just have one nonent,
Judge.

(Pause in the proceedings.)

MR KISH. |'ve got sonme good questions about peer
revi ew.
BY MR KI SH
Q When you do the reviewi ng of the work of another
prof essi onal document exam ner or when they are revi ewi ng your
work, that's what we're tal king about in peer review, right?
A Yes.
Q Ckay. And | want to nmake sure | understand this: Wen
you' re | ooki ng at soneone else's work, in other words, when
you' re | ooking at the questioned docunent and the known
docurment that that other examni ner has | ooked at --
A Yes?
Q -- they haven't told you what result they have come up

with before you ook at it, or have they?

A They have provided ne with their result. | don't |ook at
it until 1've reached my own concl usi on
Q So you don't want to be prejudiced is probably the wong

word but oriented in any way by finding out what the other

person had done ahead of tine?
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Correct.

That woul d be bad practice?

I think so.

Ckay.
MR, KISH. kay. Thank you.
THE COURT: M. Vineyard?
MR, VI NEYARD: Yes, Your Honor.

REDI RECT EXAM NATI ON

BY MR VI NEYARD

Ms. Jackson, do you still have in front of you Governnent

Exhi bit 25, which is Dr. Kanis nbst recent study?

Yes. Yes, | do.

And M. Kish directed you to Table 2 on page 16; is that

correct?

Yes.

And he asked you about one colum on -- |I'msorry, on row

5, he asked you about the figures for conparison in colums 2
and 3 which showed the group hit rate, or correct

identification; is that right?

Actually, colums 2 and 4, right.
I"'msorry, 2 and 47

(Nods head affirmatively.)

And what do columms 3 and 5 represent?
Those represent the wong association rate.

And what was the wong association rate on hand printing
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docunents for forensic docunent exam ners as conpared to

| ayper sons?

A For forensic docunment exam ners, the wong rate is 9.3
percent; for |aypersons, it's 40.45 percent.

Q And is this an exanple of the over-inclusive effect that

you' ve testified about?

A Yes. In over-identifying, they have erred in the other
direction.
Q So when we conpare the results from'96, which are |isted

on row 3, we see that their error rate or wong associ ati on
rate was 38 percent, and for the hand-printed docunents, it's
i ncreased to 40.45 percent?

A Yes.

Q Correct?

A Yes.

Q And that corresponds with an increase in their group hit
rate from87 to 93. 857

A Uh-huh (affirmative). Yes.

Q And that's what you would expect to find from your
over-inclusiveness; is that right?

A That appears to be what has happened.

Q Now, you were asked about, quote, "the only studies" on
this issue, being those of Dr. Kam but did Dr. Found al so
conduct studies that confirnmed Dr. Kam s findi ngs?

A Yeah, regarding signatures and their genui neness and
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non- genui ness, he corroborated Dr. Kaml's signature study al so.
Q And that conpared forensic docunent exam ners with

| ayper sons?

A Correct.

Q Are you aware of any studi es which have invalidated the
basi ¢ tenets of forensic docunent handwiting?

A No, |'m not.

MR, KISH. Judge, |I'm going to object
here --

THE WTNESS: No, |'m not.

MR, KISH. -- the question is not whether we
invalidated it; the question is whether the governnment can show
it's valid. They have the burden; we don't have any burden in
this situation, and that question, therefore, | would suggest
asks for irrelevant information.

THE COURT: Well, | think the inquiry is fairly broad
into the validity of this area, so | think he can answer the --
he can ask the question

THE WTNESS: | think that the Kamtests thensel ves
were carried out as validation tests to determ ne whether or
not the expertise of forensic docunent exam nation actually
does exist and if docunent exam ners outperformlaypersons, and
in taking these tests, we have confirmed or Dr. Kam has
confirmed that there is an expertise and that docunent

exam ners do out perform | aypersons.

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

228

BY MR VI NEYARD

Q Ckay. And nmy question is are you aware of any studies

t hat have invalidated that foundational tenet?

A These studies had the potential to do that and did not.

Q Are you aware of any studies in progress on the effects of
peer review?

A Yes, | am

Q And what are those?

A Dr. Moshe Kamis continuing studi es regardi ng aspects of
handw i ti ng exam nati on and he has sonme prelimnary results
regarding the effects of peer review on exam nations.

Q Are you aware of those prelimnary results?

A Yes. In conducting the peer review testing, he has found
t hat when a second examiner reviews the first examner's -- the
sanme case, that the error rate drops to zero and al

i nconcl usi ves al so drop out.

MR, VINEYARD: That's all the questions | have, Your

Honor .
THE COURT: Anything further, M. Kish?
MR KISH: Yes.
RECROSS- EXAM NATI ON
BY MR KI SH

Q You nentioned M. Found's work in Australia on
signatures. You know this case has nothing to do with

signatures, don't you?
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A I don't know anything about this case.

Q Okay. Let me ask you this: Do you agree or disagree with
the followi ng proposition: "Signatures are the nbst uni que
formof handwiting"; do you agree or disagree?

A I think that would have to be determ ned on a case-hy-case

basis. Sone signatures are |ess individualized than others;

sone handwriting is nore individualized. It would determne --
it would be -- have to be determ ned individually.
Q So do you disagree with the other forensic docunent

exam ners who have published papers and who have written
t ext books in which they nake that statement that signatures are

t he nost uni que form of human witing?

A If you could show ne those, | would be --

Q "Il be glad to.

A -- happy to take a | ook

Q Let me ask you one nore question, then: Do you agree or

di sagree with the follow ng proposition, "Printing has the | ast
nunber of unique characteristics of all formof human witing"?
A I don't know that that's been scientifically determ ned.

It has the potential to be Iess individualized, because it can
be made as block witing, as single stroke slow witing.

Q It sounds to ne |ike your answer is it's possible that
printing is |less unique than cursive witing?

A I'"mnot aware of studies that have confirmed or disproved

t hat yet.
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Q Wel |, what's your feeling, after being a professional in
the field?

A My feeling?

Q Right. 1Is printing nore individualized or |ess

i ndi vidualized than cursive witing?

A | amnore likely to or less likely to identify hand
printing than handwiting in general, but it is just as
identifiable as handwiting.

MR. KISH. Thank you.

THE COURT: M. Vineyard? All right.

MR, VI NEYARD: No further questions.

THE COURT: Ms. Jackson, you may step down.

THE W TNESS: Thank you.

THE COURT: Al right. | think we will take a lunch
break. And who is the next w tness?

MR VINEYARD: | believe M. Denbeaux for the
def endant, Your Honor.

May Ms. Jackson be excused?

THE COURT: Yes.

And, M. Kish, how long do you -- | know you told us
yesterday. How |l ong do you anticipate Professor Denbeaux w ||
be?

MR KISH: | think Professor Denbeaux will be on the
wi t ness stand about the sane amount of time that Ms. Jackson

was, probably a couple of hours.
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THE COURT: Al right. Very good. Well, we will
take a one-hour lunch break, then, and resume at 1:00 o' cl ock
(A recess was had, after which the foll ow ng proceedings
continued in open court.)
(Def endant LeCroy present.)

THE COURT: All right. Please be seated.

MR KISH M. Kish is wal king down the hallway.

THE COURT: Al right.

(Pause in the proceedings.)

MR KISH I|I'msorry I'ma few nonents late. |
apol ogi ze.

THE COURT: That's all right. W just got here.

MR KISH. First off, Judge, we would object. | know
that Ms. Jackson is in the courtroomhere and | believe there
are sone other nenmbers of either one of the |abs or some other
pl ace that are taking notes, and it's ny understandi ng that
t hey have been possibly consulting with future witnesses about
what's goi ng on here.

So first, we would object to Ms. Jackson havi ng been
here, since both parties have invoked the Rule of Sequestration
and, secondly, we would obviously ask that no wi tnesses be
transmtting to any future w tnesses who have not yet testified
about what's going on here, and I'mthinking nostly of Dr. Kam
here.

THE COURT: M. Vineyard?
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MR, VI NEYARD: Certainly, Ms. Jackson has been
excused as a witness, Your Honor, and her testinony is
conpleted. She is able to sit in the courtroom

THE COURT: Well, as long as her purpose is not going
to be to transmt information to another w tness.

MR. VI NEYARD: Ch, certainly, Your Honor, we
understand that, and we're not going to be transmtting any
i nformation.

| presunme that's the same for M. Saks, who will be
testifying for the defendant.

MR, KISH. Judge, as we anticipate, it's possible M.
Jackson may be a trial witness. W don't think it's
appropriate for any of the witnesses to be listening to one
anot her's testinony, depending upon the Court's ruling, of
cour se.

THE COURT: M. Vineyard?

MR VI NEYARD: Your Honor, | don't see how she would
be a trial witness. The issue of her testinmony goes to their
challenge to the admissibility of M. Anthony's testinmony, and
M. Anthony certainly will be a witness if the Court allows him
to testify. But M. Jackson, she didn't conduct any
exam nation in this.

THE COURT: Al right. | mean, | think you're
conmitted to that position, and with that conmmitnent, then |

t hi nk she can stay.
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MR VI NEYARD: Certainly.

THE COURT: Okay. |Is there any other witness or
spectator that's in question here?

MR, KISH: Not that I'maware of, Judge. And we
woul d cal |l Mark Denbeaux to the w tness stand.

THE DEPUTY CLERK: Step up to the witness stand and
rai se your right hand.

MARK DENBEAUX, DEFENDANT' S W TNESS, SWORN

THE DEPUTY CLERK: Pl ease be seated and state your
full name for the record.

THE WTNESS: M nane is Mark Denbeaux,
D-e-n-b-e-a-u-x.

DI RECT EXAM NATI ON

BY MR. Kl SH:
Q M. Denbeaux, are you a teacher at any specific |location?
A Yes. |1'ma professor of |aw at Seaton Hall Law School,

and |'ve been teaching there since 1972.

Q I will then call you Professor Denbeaux, if that's all
right with you.

A Al right.

Q Al right. Professor Denbeaux, give us a brief background
of your education.

A I went to college in Chio. The college of Wster, in
Wster, Chio. | mpjored in English literature, theol ogy, and

then I went to NYU | aw school and | graduated from NYU | aw
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school in 1968.

Q And when did you start teaching at Seaton Hall ?

A In 1972.

Q In between graduating froml|aw school and when you began
teachi ng, what sort of work did you do?

A I worked for the legal services programin New York City
for four years. | started out at the inception of the program
in New York, in the Bronx Legal Services Program | was there
for two years. In those days, pronotions were sort of
battlefield -- for a pronotion, | was noved to the centra
office for several years and, thereafter, | went into

teaching. And |I've renained connected in the | egal services
program both on the board of the New York City Legal Services
Program as chair of that board for quite a few years, and as an
interimdirector of the Bronx Legal Services Programin the
early ' 80s.

Q Have you had a specialty in the sorts of subjects that you

have taught since you becane a | aw professor?

A I think there is no question, nmy primary specialty is the
| aw of evidence, the problens of proof. | teach the basic
requi red course on evidence. | also have been teaching

sem nars, advanced sem nars, and for the |ast eight or ten
years, |'ve been teaching a special course on the | aw of
evi dence and the probl ens of expert w tnesses.

Q Al right. Now, as part of your inquiry into the | aw of
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evidence, did there cone a tinme in the 1980s when you began
| ooki ng at the subject of forensic docunent exam nation?
A | certainly began | ooking at the |law of forensic docunment
exam nation as an academc in the early to md-'80s. | had
become very interested in and had begun investigating it in a
nore informal way probably starting in the very late '70s.

And the origins of it were quite sinple: | had been
asked to represent sonebody charged with the crine of
forgery --
Q Now, is this while you were a | aw professor and doing it
on the side?
A Yes. Yes, it's one of the perks of being a | aw professor
at least if you to teach evidence, you try cases once in a
whi | e.

| took this case. They asked for ny client to give
exenplars. | sinply said what seened obvi ous, one, you have a
right to them and, two, why do we do it in the formof a
show up rather than a lineup? And the prosecutor said, "Wat
do you have in nmnd?" And | said, "Wiy don't | get four or
five students of nine, sane age, sane educati onal experience?"
The defendant was a junior in college at the time. "You tel
nme what to do, they will all wite it out, we will nunber them
staple them give themto you, you give themto your
handwiting expert and see if he can pick themout."

Q And what happened?
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Wel |, he agreed.
Who's the "he"?
I"msorry, the prosecutor agreed.

Ckay.

> o >» O >

And | prepared them sent themin to himand a long tine
el apsed, and in about six, eight, ten weeks, he called back to

say the handwiting expert wouldn't take the test.

Q kay. Is that what started to raise your curiosity about
this field?
A I think as an evidence professor, it was of some concern

to me, because it was either an aberration and a | ack of
confidence on this person's part or there was a probl em

And I, of course, believed at the time that there was
sonething there in terns of handwiting, because it had been
around for a long tine and | assuned there was underlying
credibility.
Q Now, did you start to work with another |aw professor
whose | ast nane is Risenger in this area?
A Yes. M chael Risenger and | began as academ cs | ooki ng
into the Lindberg ki dnappi ng case, the Huf fman case.
Q Now, those cases were inportant to you because of why?
A Well, there were a series of evidence issues that were
conming to the forefront in the late '70s and early '80s about
that prosecution, and one of themdealt with the handwiting

expert --

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

237

Q Ckay.

A -- because that teans to be the dramatic nmonent at which
handwiting took off as an adm ssi ble and commonl y-used form of
pr oof .

Q When you' re saying the monent, you nmeant the Lindberg
prosecution --

A The Lindberg prosecution.

Q -- in the '30s?

A Correct. And | went and | ooked at the transcripts, and
one of the things that | noted was there were seven handwiting
experts testifying, and | read the transcripts. And it's
pretty fair to say that of those handwiting experts, all of
them prem sed a major portion of their testinmony not on
handwiting in the sense of |ooking at shapes of letters and
claimng to see a pattern but on spelling simlarities.

Q Now, did there come a point when you and Professor M chae
Ri senger realized there were sone limtations to what you coul d
do as |law professors in your inquiry in this area?

A Yes. Once we investigated, still believing we would find
it, looking for that semnal first case where a court eval uated
the field, there was a hearing of sone sort and said it's

adm ssi bl e and we assuned thereafter that its admssibility
followed as a natter of sort of judicial notice of that sem na
case. W couldn't find one in any state and in the federa

courts.
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Q So did you then go | ooking for sone other hel p outside of
your particul ar expertise?
A Yes. As a matter of fact, | assuned that there had to be
ot her data sonewhere, and we concluded the only other possible
source woul d be research nethodol ogists in the social science
field.

| assumed that there nust be tests sonewhere, and we
contacted sonebody whom | had never net before but was a
wel | - known research met hodol ogi st and social scientist teaching
as a professor in Boston named M chael Saks.

Q That's spelled S-a-k-s?

A That's correct.
Q Ckay.
A And actually, | was in another case filing some papers

dealing with handwiting and we had to make a notion and we
said to Mchael Saks, we said, "Look, there has got to be
sonet hi ng somewhere -- we don't know what it is -- and we can't
find it."

As a result of that, he produced The Forensic Science
Foundati on's studi es, which were unpublished. The Forensic
Sci ence Foundation was the proficiency testing armof the
Ameri can Acadeny of Forensic Sciences, and they designed tests
in order to send out to crimnal |abs, |aboratories, to see
about the proficiency of people in various areas, one of them

was handwiting.
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Q Now, after --
A vell --
Q I"msorry, go ahead.

Well, just the results of those studies established that
if the only other area legitimzing the expertise of
handwr i ti ng opi nion was social science, not only was there no
data supporting it but the data that was there, if it was to be
credited, showed that they were right, being charitable in
eval uating their data, 57 percent of the tine when they gave an
opi nion and wong 43 percent of the tine when they gave an
opi ni on.

Q Now, Professor, | want to get into the specifics of sone
of that research, but after you and Professor Ri senger and
Prof essor Saks started down this road of inquiring into this
area, did the three of you eventually jointly put together an
article that was published in the January 1989 edition of The
Uni versity of Pennsyl vani a Law Revi ew?

A Yes, we did.

Q Al right. And was it titled "Exorcismof |gnorance as a
Proxy for Rational Know edge,"” and the ever-present col on that
goes along with law review articles, "The Lessons of

Handwiting Identification 'Expertise, end quot e?
A That was our not very brief title.
Q ' mgoing to show you what | have narked as Defendant's

Exhi bit Nunber 1, and although it has sone handwritings on it,
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we will agree that if it's admtted, we will substitute it
later for a clean copy, but is that a copy of your article?
A It's in aslightly different fornat, because it's -- |
t hi nk you downl oaded it off Westl aw.
Q Ri ght .
A And, yes, the text is certainly the sanme. The footnotes
are at the end and that's our article.

MR KISH: | would nove for the adm ssion of
Def endant's Exhi bit Number 1.

THE COURT: M. Vineyard?

MR VI NEYARD: Your Honor, at this time, | would
regi ster the governnent's objection.

I'"mjust going to approach the m crophone, so that
she can hear ne.

MR KISH: Fine.

MR, VI NEYARD: W register an objection to
M. Denbeaux's based on the Paul addition. |n that decision,
the Eleventh Circuit found M. Denbeaux was not an expert in
the imtations of handwiting analysis. | understand we're
going forward with this hearing and the Court has ruled on

that, but for the record, we register that objection.

Subject to that objection, |I don't have any objection

to the adnissability of that article.
THE COURT: Defendant's 1 is admitted.

BY MR KI SH:
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Q Now, Professor Denbeaux, in this article that we have just
handed to you and that was authored in the year 1989, did you
and Professor Saks and Professor Risenger attenpt to tell the
reader what you had found existed out there in the world in
terns of data, studies or tests about the proficiency of
handwr i ti ng anal ysts?

A Vell, | think we tried to tell the world what we had

di scovered about the case |law --

Q Ckay.

A -- and then about all the studies that existed that would
seemto address the question of their proficiency.

Q Did you find any studies addressing the question of their
nmeani ng forensi c docunment exam ners', proficiency before the
year 19707

A Q her than a snall article in Northwestern Law Journa
involving lay witnesses' abilities to make identifications and
| ooki ng at a handful of people, bank tellers and sone ot her
peopl e, other than that, there was nothing.

Q Did you then find a second set of data that you told your
readers about that M chael Saks had found?

A Yes. That's the Forensic Science Foundation studies in
the ' 70s and ' 80s.

Q Now, what do you know is The Forensic Sci ences Foundation?
A It's a proficiency testing basis, and it's a proficiency

testing basis that works under the auspices of The Anerican
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Acadeny of Forensic Sciences. One of the subdivisions of the
Ameri can Acadeny of Forensic Sciences is questioned docunment
exam ners. The Forensic Science Foundation was doing a series
of tests in the '70s and ' 80s about the proficiency of the
forensic docunent examiners in the various crinme |aboratories
across the country.

Q So are you telling us that this group that was doing the
testing is the sanme group that governs the document exam ners

t hensel ves in their professional organizations? Maybe | didn't
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use the word govern correctly.

A Yeah, | --

Q That is a part of that group

A They work at the direction of --
Q Ckay.

-- The Forensic Sci ence Foundati on questi oned docunent
exam ners' section to verify and validate and test and

determne the reliability and validity of the people who cal

t hensel ves forensic docunent exani ners.

Q Was there a second organi zation that
testing the accuracy, if you can use that word,

docunent exam ners when they do their jobs?

A At what period of tine?

Q In the 1970s and 1980s.

A. No, that was The Forensic Sci ence Foundation

never found anything el se.
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Q Is there sonething called The Col | aborative Testing
Servi ce?
A The Col | aborative Testing Service really took over for The

Forensi ¢ Sci ence Foundation shortly after our article cane out.
Q Ckay.

A And the col |l aborative testing -- | believe |I'm having a
seni or nonent. The Col | aborative Testing Service was an agency
testing crine |abs and they were working in conjunction with,
and nost of the reports were listed as The Forensic Science
Foundati on Proficiency Testing produced by The Col | aborative
Testing Service. | don't know if you want to say they are two
organi zations or one, but the result was the result |'ve
descri bed.

Q Al right. Al right. Let's go back and focus on what
you learned fromthis I'mgoing to use the acronym FSF. \What
that group had found when they had adm nistered tests to

prof essi onal document exam ners before you wote your article,
okay, | want to focus on that.

A Yes.

Q Was there one test or nore than one test?

A There were five tests, two in the '70s and three in the
'80s, if ny nenory serves ne.

Q Were you given access to the underlying data that FSF had
used to performits tests?

A Yes. M chael Saks, in particular, evaluated that and | ed
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us through the interpretation of it.
Q Were you actually able to see what the tests were which
were administered to the test-takers?
A I"'mtrying to think. | don't believe | saw the raw data,
but | saw all of the conplete conpilations based on a
cross-referenced series of things.

The tests were relatively sinple; they were designed
to test forensic document exam ners in assignnents that
refl ected what they actually did on a day-to-day basis. They
woul d be given a bank robber's note and sone other exenpl ars,
sone of which would by different people, sone would be given by
a forensic docunent exam ner who sinmulated it. They put
together a series of tests and then they sent themout to al
the crime |abs who paid for the testing process.
Q Now, there has been a criticism-- | don't nmean to
interrupt you. There has been a criticismthat those tests
coul d have been taken by anyone.
A Right. 1've heard the position is honel ess people could
have taken it, strangers off the street could have taken it.
Q Was there anything in the data that you and Dr. Saks
revi ewed that showed that anyone other than a professiona
docunent exam ner took those tests administered by FSF?
A There was no data to that effect. They were sent to crine
labs. And by the way, crine | abs generally have quite a vested

interest in having their accuracy of their results neasured.
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The crinme |labs had to pay noney to take the test. They put
together the materials and they sent it back

Now, if a crine lab wants to | et a honel ess person
wander through or a janitor fills out the formand slips it in,
| guess anything is possible, but beyond that, it's |udicrous.
Q There has also been a criticismthat the test could have
been taken by people for whom English was not their native
| anguage; are you aware of that criticisn®
A | don't actually recall that one, but it's not
i nconsi stent with the other ones of the same kind.
Q Did you see anything in the raw data or did Professor Saks
report anything to you after reviewing the raw data indicating
that any of the test-takers were non-native English speakers?
A Renenmbering that | don't recall |ooking at the raw data in
the sense that identifying particular handwitten exanpl es were
being distributed with it, there is nothing in the records that
i ndi cate whether the person that took the test spoke English as
a native, didn't speak English, was literate or illiterate. |
nean, it's not -- there would be no way to see that.
Q Ckay. Now, after you and the other two professors had the
chance to | ook at the raw data and to test the results from
this FSF group, did you then report to the world at large as to
what was the only body of testing about the proficiency of
forensi c docunent exam ners?

A Yes.

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

246

Q Did you conbine all of the test results fromthe five FSF
tests you've just described?

A Wel |, conbined, we didn't aggregate them because sone
tests had many nore people taking it than others, and if you
added themall up -- what we did was we took each test, came up
with the percent nunbers for each one of those in terns of
positive I Ds, non-identification and inconclusives, and we
dealt with each one individually and cane up with a conbi ned
score. And the conbi ned score was the nunber that | gave

before. Being fair --

Q Can you tell us that nunber one nore tinme, Professor?
A Yes. Yes. | want to nake one thing clear: W excluded
in our calculations all instances in which they said they

couldn't reach a conclusion on the assunption that if a
handwiting expert said they couldn't reach a conclusion, they
woul d never testify, and if they would never testify, then our
position was the rel evant data was the nunber of tines they
were right when they reached a conclusion and the nunber of
times they were w ong.

Q Ckay.

A And the answer was they were right 57 percent of the tine
and they were wong 43 percent of the tine they reached a
concl usi on.

Q Al right. Now, after you reported this data in your |aw

review article, did you cone to learn that there was soneone
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bei ng funded by the United States governnment to do sone further
proficiency testing of the work in the forensic docunent
exam nation field?
A Yes, and he was focusing on a point that we nade in our
article.
Q And who is the "he"?
A Moshe Kam
Q Al right. And what's the point that you believe he was
focusi ng on?
A Wel |, our position was really one -- first, after we got
past, had sonme doubts about their proficiency, we were sort of
agnostics, we |looked at it and our conclusion was not
necessarily that they were always wong 43 percent of the tine
and only right 57 percent of the time, but that's the only data
there was, and if that data was correct, then they really were
flipping a coin and that was an inportant piece of
i nformation.

But we also said there ought to be, there should be
other data. W kept | ooking for cases, didn't find any. W
| ooked for social science data, found it and it didn't seem
very convincing one way or the other, but if it had any wei ght
at all, the thunb on the scale was they weren't reliable and we
made the point that mssing fromall of this was a crucia
fact. There was no control group in the data. They didn't

give the sanme test to lay people. Whether you call them

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

248

honel ess people or anything el se, no matter what termthey
used, no one was given the opportunity to do that.

Q So what you and the other professors -- if | can interrupt
for a second --

A Sur e.

Q -- it sounded |like you were trying to see how t he docunent
exam ners who are in the field do vis-a-vis anyone el se of the
human race doing the sane tests they do; is that what your
conpl ai nt was?

A Sure. For all | knew, |ay people would be right 60
percent of the time and experts 40 percent. In terms of
tossing a coin, it couldn't be nmuch worse than 50/ 50.

Q Now, | want to jump a little out of sequence here. After
your article, which was published, what, 14 years ago, have you
been called upon to testify in court about sone of your

research in the field of forensic docunent exam nation?

A Quite a few tines.
Q Have you testified in federal court before?
A Quite a few tines.

Q Approxi mately how many tines have you testified in federa
court?
A Oh --

MR. VINEYARD: Can you clarify as to --

THE WTNESS: ©Oh, two dozen

MR, VINEYARD: My we clarify as to what subject or
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expertise?

MR KISH 1'Il be glad to.
BY MR KI SH
Q Approxi mately how many tinmes have you testified in federa
court about the Iimtations of forensic document exam nation?
A Between 24 to 30 tinmes | would say, approximtely.
Q O those 24 to 34 tines, how many of those have been in
hearings like this, in the pretrial setting?
A Ckay. The reason | had trouble is | think I've testified
about 40 tinmes in state court and federal court, and of that,

two-thirds of them would have been in federal court. And of

those, |I've testified at least 20 tines in front of juries; the
rest of the tinme, | testified at Daubert hearings.
Q Hearings like the one we're having here?

A Simlar to this.

Q So are you telling us that sone of the tines you' ve
testified pretrial, but other tines, you' ve been qualified to
actually testify when there is a jury in the box?

A Ch, sure.

Q Ckay.

A On the question of weight to be given to an opinion if the

Court allowed the handwiting expert to testify.

Q | understand. Are you being paid to testify here today?
A | hope so.
Q How much are you bei ng pai d?
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A We, actually, | -- nmy hourly rate as an attorney is $300
an hour and | usually find it capped fairly abruptly and
never really -- | don't know the amount, but | don't think it's
going to be especially lucrative.

Q Ckay.

A Al t hough, | can al ways hope.

Q Al right. Now, getting back to after your article was
first published and you nentioned to us Dr. Kam and the fact
that you and the other professors had access to the origina
FSF data, did you at sone point during the 1990s | earn that
Dr. Kam had published various studies which were critical of
your article and which were reaching results different than
what the data was you had found?

A No, but | would like to explain

Q Ckay.
A | did learn of his studies. |In fact, the first study he
produced, | was provided it before it was published here in

Atlanta in a hearing before Judge Charges in about in the --
somewhere in the 1990s, after 1995.

But Dr. Kam has not criticized our work; he has never
claimed that we missed studies that existed that we should have
found, nor has anyone clainmed we m ssed cases that we should
have found. Dr. Kam said he was testing to resolve the
guestion we raised as to how handwiting experts conpared to

| ay witnesses.
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Q Now, after Dr. Kam began publishing his articles, did you
have any personal comruni cation with hin®
A Well, we would nmeet in court occasionally and have sone

bri ef conversations.

Q Did you ever ask himfor the underlying data of his
st udi es?
A Both orally several times and in witing, as has M chae

Saks and as has a hard scientist | know very well who wanted to
review the data and a series of other people. And, in fact, in
front of Judge Carnes, under oath in a transcript, when he was
asked --

MR, VI NEYARD: Obj ection, Your Honor; that would be a

hearsay statenent by him

MR KISH: That's fine, and |I'll nobve to another
ar ea.
BY MR KI SH
Q But have you ever received the raw underlying data that
Dr. Saks has used in order to -- that he used to wite his

articles and reach his concl usions?

A No, and | hope to under our FO A application that is
proceedi ng sl owy.

Q When you say a FO A application, is that a Freedom of
Information Act application that you and your partners have
nmade to try get the governnent-funded research Dr. Kam has

perforned?
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A Yes, absolutely. |It's government noney, it's nmade for
government research and used in testinony as experts for the
government and we never get to see it.

Q Now, | also want to ask you about -- speaking of Dr. Kam
I'"mgoing to hand to you what has al ready been admitted into
evi dence as Governnent's Exhibit Nunber 26, an article entitled
"Forensic Handwriting Exam ners' Expertise for Signature
Conparison,” and one of the authors is an Australian man by the
nane of Byron or Brian Found?

A Yes, |'ve seen this.

Q Woul d you turn over to the | ast page of that, and it's
footnote 14?

A Yes?

Q Do you see an article there referenced by Dr. Found and
his partners that refers to another article you have seen?

A Yes.

Q VWhat is the nane of the article referenced in footnote 147
A Well, | have the article here and it is, "The Skill of a
Group of Forensic Docunent Exam ners in Expressing Handwiting
and Si gnature Authorship and Production Process Opinions."

Q Now, these Australian researchers in this -- in other
words, they referred to one of their other articles.

A Yes, sir.

Q It sounds like an application note for footnote 14, right?

A Yes. Yes.
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Q Going to the other articles they referred to, first off,
do you know whet her or not these Australian researchers who
authored the article the government put into evidence have ever
nentioned you and the work of your partners?
A Yes.
Q What did they say about you and your partners' work?
A VWell, now that | have it out of order --
THE W TNESS: Excuse ne one nonent, Your Honor

(Pause in the proceedings.)

THE W TNESS: Yes, what they say is in describing it
that the sentence, the introductory sentence is "The desire for
t he New Zeal and police docunent exam nation section to expose
t hensel ves to extensive and sustained blind testing of their
claimed skill in forensic handwiting identification can be
sourced originally to the concerns raised within the now
historically significant Ri senger, Denbeaux and Saks
publication on the topic."

BY MR KI SH

Q Do the authors of that article in a later point reach a
concl usi on about what their exam nation has led themto or what
their tests have shown then?

A Yes, they do.

Q And does that conclusion conport with what you and the
other two professors you wote your article with put forth in

your article, Defendant's Exhibit Number 17
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A If you accept the premi se that our articles are designed
to say there is no data supporting the handwiting ability
experts' clained proficiency, the answer is yes.

Q VWhat did they say?

A Wel |, their concluding paragraph says --

MR, VI NEYARD: Your Honor, may | ask if we could just

mark this as an exhibit? | do not have a copy.
MR KISH 1'Il be glad to.
MR VINEYARD: | would like a chance to ook at it,

Your Honor, if | could before it's read into the record; |
don't know whether it's objectionable or not.

MR KISH: Sure, that's fine. Since we didn't know
about Governnent's Exhibit 26 before today, I'll be glad to |et
you see it.

THE WTNESS: It's in pieces here; do you want to put
it in order?

MR KISH. Sure, I'Il be glad to.

THE WTNESS: M handwitten scribblings are on there
al so.

MR KISH And we will get a clean copy of this.

(Pause in the proceedings.)

MR KISH: 1'lIl nove to another area while
M. Vineyard is | ooking over this docunent.

MR, VINEYARD: | mght ask for reference where in the

article he is preparing to read from
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(Pause in the proceedings.)
THE W TNESS: The | ast paragraph
(Pause in the proceedings.)
BY MR KI SH

Q Am |1 right in assum ng that you have read Dr. Kanm's five

studies --

A Yes.

Q -- that have been published?
A Yes, | have.

Q Al right. And, again, you haven't seen the underlying

dat a?

A Never .

Q Ckay.

A Except -- I'msorry -- in the first one he published, if

not the raw data, certainly, the underlying data about the
proficiency of each individual tested forensic docunent
exam ner and each individual |ayperson as the control group

although it was a very nodest study.

Q Is that little, nbdest study the one where there were only

17 participants?

A Yes, ten FBI agents -- seven FBlI agents and ten Drexe
col | ege students.

Q Ckay. And since that first nodest study, have you read
the renmai ning four Kam studies?

A. Yes, | have.
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Q Now, at one point in one of Kam s studies, did he do
sonet hing that appeared to be in response to sonme criticisns
that you and your partners had rai sed?

A Yes.

Q And what was that?

A Ckay. The --

Q Vell, what were the criticisnms and then what was the
response?

A kay. The mmjor study Kam did was what we refer to as Kam
2.

Q Ckay.

A There was the prelimnary one involving 17 people and then

Kam 2 had a much | arger database and sanpling, and that

i nvol ved usi ng experts, trainees and | ay wi tnesses, giving them
quite a large test and produci ng some results.

Q Now, let me interrupt you on that point. There has been
testinmony that that |arger group included some 140 peopl e and
that it represented a significant popul ati on of the recognized
forensic docunment examiners in this country. Have you heard

t hat ?

A Yes, | have.

Q Al right. Do you believe that, that it represents a
significant percentage of the people doing document exam nation
and testifying in front of juries?

A | don't believe it. I'mpretty sure it's not true, to
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this extent: There are two or three organi zations that claim
to be the elite of the handwiting organization community, but
there are dozens and dozens of handwiting community

organi zations. | think there was one | spoke to, the Northern
New Jersey Handwiting Association; it had a bunch of nenbers.
And t hroughout the states, there are nany, nmany people |ike

t hat .

What has happened is -- and those people are all owed
to testify as far as | have been able to tell without regard to
whet her they are nenbers of the Anmerican acadeny or the
Ameri can board or whether the North Jersey this or the
Sout hwest that, there are all these organizations.

And | know one of ny critics, a Professor Menson
(phonetic), has said that there are nany, many unqualified
handwiting experts allowed to testify because he considers the
only qualified people to be nenbers of those groups.

Needl ess to say, the vast nunber of people not in
t hose groups consider thenselves qualified and, frankly, none
of them have exposed thenselves to testing, so it's inpossible
to tell which group is nore reliable than the other
Q Now, when Professor Kam responded to sone of your
criticisnms, what was one of the things that he did in one of
his studies after this larger group cane about?

A Okay. Ckay.

THE W TNESS: Your Honor, the first |arge group test
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showed that the lay people did virtually identically to the
experts in finding a match but that they had a significantly
hi gher nunmber of false positives. And one of the issues that |
raised -- again, | think it was here in Atlanta -- was that the
notivations were really quite different. That is, handwiting
experts, our article had conme out, Daubert had happened, they
wel | understood that they had to be very careful

Lay people, and in this case, it was basically Drexe
University students --
BY MR KI SH
Q When you say "this case," you nmean the students who were
taking Dr. Kams test?
A Yes, the big test, number 2, Kam 2. | apol ogi ze.
Q Ckay.
A Those students were told they woul d get $25 if they took
the test. They were also told for every question they got
right, they would get an additional 25; for every question that
they got wrong, they would lose 25. And this was the question
that concerned nme: Kamalso said for every tinme you fail to
make a match, you | ose $10.
Q Wiy did that concern you?
A Well, first, because | had three children at that point
who were coll ege age and at |least two of themwere risk
preferring and none of themwere mathematically illiterate, and

t hey woul d have known that if you are very close on a close
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guestion, you got a 50/50 chance of getting it right. |If you
bet one way, you make 25; if you bet the wong way, you | ose
$25.

Q But if you don't bet all --

A But if you get it wong and you don't bet, there is a 50
percent chance of losing 10, which seemed to ne likely to
inspire students, if they were even being conscientious, to
take the bet and put sone noney down on a judgnent on a cl ose
call.

Q So did that criticismof yours result in yet another
permut ati on of the Kam studi es?

A Yes. Dr. Kam cane up with another study. This one only
tested |lay people, and it tested a |arger group of lay people
and it gave themdifferent incentives, nonetary incentives for
the test.

And in that test, he concluded that no matter which
nonetary incentive you gave, the students, it nade no
difference to the students. And -- okay.

Q I"msorry, go ahead.

A No. No. So what happened, however, Dr. Kam s second
study -- Dr. Kamls second study clained the students nade a
fal se positive error rate of 38 percent.

Q In other words, when they nade a match, they were wong 38
percent of the tine?

A Yes.
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Q And was there a different nunber associated with what
happened when the professionals nade a wrong nmatch?

A Yes.

Q What was that nunber?

A Theirs was six and a half percent.

Q So they were correct both in 87 percent of the tine but
incorrect at different rates?

A Yes.

Q Ckay. Conti nue.

A Now, and that's a pretty significant difference, six and a
hal f percent and thirty-eight percent. Putting aside group
notivation di fferences between professionals whose career is on
the Iine and people who are taking a test in a university
setting for noney, his second test -- the third test, the one
that tested notivation, found notivations nade no difference,
but this group of students only nade 22 percent false
positives. So between the first test and the second test --
and they were identical tests -- the students' false positive
rate dropped by al nbst 40 percent, from 37 percent to 22
percent.

Q Now, in all of the iterations of the Kam data that have
been published that you have seen, has Dr. Kam ever identified
the percent or the number of his test-takers who reach an

i nconcl usive result?

A. I don't know about all of them because | can't renmenber,
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but | |ooked at this particularly this norning in |ight of the
Found and Rogers test.

Q Well, first off, are you aware of whether or not he has,
for the nost part in his statistical data, told the reader how

many of his test-takers couldn't reach a result?

A Yes, that's not a big point for him
Q Does that inpact your view of the data?
A Yes.
Q Wy ?
First of all, there is a different incentive to avoid

fal se positives between experts and | ay people.

Q What do you nean, there is a different incentive?

A Well, | think everyone understands that for an expert to
get on and say "You wote this docunent” when she did, it would
be a terrible injustice. | don't know that college students
taking a test care very nuch, fal se positives or not.

Certainly, they wouldn't care as nuch as jurors would, because
there is no connection to anything, so there is a big
difference in the rel ationship.

Q So are you saying that from your thinking about this, the

professionals are nore likely to conme up with an inconsi stent

result --
A I nconcl usi ve.
Q I nconclusive, | should say. Do you think they are nore

likely to come up with an inconclusive?
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A That's the snarter course for themto take.

Q kay. Now, let's take these nunbers that we have heard
where they both nade correct natches 87 percent of the tine but
there is different anpbunts of the incorrect matches. How does
that failure to know how many inconclusives there are affect

t hat ?

THE W TNESS: Well, Your Honor, both groups were
right in making correct matches 87 percent of the tine. The
experts nade false positives six and a half percent of the
time. Lay people made them 38 and a hal f percent of the tine.

The difference between those nunbers is based on the
nunber of tinmes |ay people nade a bet, because they nade nore
bets than the experts did.

BY MR KI SH

Q Because experts are nore likely to reach an inconcl usive
result because they know that's safer?

A Not only that, the problemw th the Kamstudy, if | nay
say, is that he gave a test with a | arge body of know edge, of
writings, in un-disguised handwiting, so that everybody wote
their nornal handwriting, and the problemwi th that is that
many tinmes, handwiting distinctions are obvious.

The test of whether sonebody is an expert or reliable
or valid is not whether they can tell the difference between
two very grossly different handwitings but whether they can

tell the difference between two very simlar handwitings.
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My exanple is everybody can tell the difference and
identify some handwriting. Mst people would know if the
letter canme handwitten if was fromtheir father or from
sonebody el se and they could check. No one would confuse ny
handwiting with my wife's, it would never happen. They would
know it was me or her or they would say we are different
peopl e.

Wel |, we have three children, and ny ol dest child,
Josh, and my youngest, ny daughter Abigail, if we left a note
on the refrigerator, if sonebody | eft an unsigned note on the
refrigerator saying, "I'll be honme at 7:00," we had no idea
whi ch of our kids would be walking in the door. And this is
true for ne and for my wife, who used to conment on it. The
only way we knew was if it was after 7:00 and nobody was there,
it was ny son who would have wote it, and if it was on tineg,
it was ny daughter. That was a personality trait.

Q Ckay. Professor, you've nentioned to us that you presune
that the professionals in Dr. Kanlis test probably were | ess

ri sk-takers and, therefore, had nore inconclusives, right?

A Ch, they had to be; they knew they were being tested to
refute the claimthat they were unreliable in our article.

Q Did the Australian researchers in the article that we have
agreed to mark as Defendant's Exhibit Number 2, when we get a
clean copy, did the Australian researchers actually provide

their data on how nmany tines and by what percentage the
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professionals actually took the safe course and rendered an
i nconcl usi ve opi ni on?

A Yes.

Q And are you |l ooking at a table on the data, and what
page?

A I"mlooking at the table on page 22; it's called, "Opinion
Scores Dealing with the Authorship of Handwiting Types," and
this was a maj or study done in New Zeal and.

Q New Zeal and, |'m sorry.

A And the study, the nobst inportant thing about this study
interns of what we're tal king about is when they gave this
study in New Zeal and, 52 percent of the tine, the New Zeal and
forensic document exam ners said they couldn't reach a
concl usi on.

Q They took the safe route?

A They took the safe route.

Q And that's why the data from Kam on the false positives
may be skewed; is that what you're saying?

A Wel |, yes, because what happens is if you have severa
hundred people witing very different handwiting, everybody
can put to the side the extrenes and say they are not a nmatch.
The only question is the close stuff, because Kam has adnmtted
his study wasn't designed to test what handwiting experts do;
it was designed to show that handwiting experts had a higher

accuracy level than lay people. That's the only question he
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was addressi ng.

And of course, what happened is if they were al
maki ng the right judgnments 87 percent of the tine, when both
si des reached a conclusion, and then there were some cl ose
ones, the experts would say in the close, anbiguous ones, "I'm
not going to take a chance, I'mgoing to say it's
i nconclusive," but the |ay people who weren't under any
incentive not to take a chance would naturally have taken that
chance and made nore fal se positives.

The strange part about it is the only rel evance of
handwiting experts that contributes anything to the courtroom
is their ability to make distinctions when the handwiting is
very simlar and very close. They don't offer anything when
it's not. And when it's sinmlar and close, they don't give an
opi nion, somnetinmes, as much as 52 percent of the tine.

Q Now, there has al so been talk here about sone work done up
at the State University of New York at Buffalo by a Dr.

Srihari .

A Yes.

Q Are you aware of Dr. Srihari's work?

A I"'maware of it, I've met him [|'ve spoken with him

repeat edly.

Q Al right. Are you aware of the sort of what I'mgoing to
call machineli ke approach and the software that Dr. Srihari has

created to determine whether or not two witings are simlar
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enough so that authorship can be attributed fromone to the
writer of another?
A Yes, | am
Q Al right. Now, do you know whether or not Dr. Srihari's
software program all ows for objective features to be | ooked at
by the machine in order to nake these matches?
A Wth the database that he has prepared so far, within
that, the answer is absolutely yes.
Q And do you know whether or not Dr. Srihari's --
A “Srihari."
Q -- Dr. Srihari's machine, what the data is on how accurate
it is in making a match?
A Yes. If | can explain briefly, Dr. Srihari was the
associ ati on which created for the governnment the conputerized
programthat allows the postal service to read handwitten
envel opes in order to route them And when the National
Institute of Justice asked for some research to determ ne what
the reasonable nethod is and the reliability for making these
di stinctions about authorship, |ooking at shapes and |l etters,
they gave his university programa half a mllion dollars to do
a study.

Their first study was based on 1,500 sanpl es of
witing frompeople and it was designed to show that the people
who wote it could be deternmined to be different, that is, he

was out to prove no two people wite alike.
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Q Sonetinmes called the principle of uniqueness?
A That's correct.
Q Ckay.

And his first study says the principle of uniqueness is
right, at least within 90 percent, maybe 95 percent, dependi ng
on what happens --

Q Ckay.

A -- assuning that you used the same anount of words, in the
sane order and the sanme letters that he used. And it's clearly
quite accurate and quite reliable, and it's clearly the way of
the future. There is no doubt that this problemis going to be
sol ved.

Q When you say it's the way of the future, what are you
tal ki ng about ?

A Well, Dr. Srihari is working on a systemthat will be able
to identify in an objective, rational way, including all the
data that's contained in all of the questioned and known
witings, whether it's witten by the sanme person or not. And
that data in that programw || be available to civi

plaintiffs, civil defendants, crimnal defendants, prosecutors;
it will be available to everybody.

Q Now, does Dr. Srihari's machine, as I'mcalling it, and
software, does it | ook at objectively quantifiable
characteristics of handwiting and hand printing when nmaking

its distinctions?

DONNA C. KEEBLE, O ficial Court Reporter



A W N

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

268

A It doesn't use the characteristics that forensic docunent
exam ners do, but it uses a series of algorithns and fornul as
that | ook at patterns and sinmlarities in prograns.

Q Does it neasure, in other words?

A It's an objective standard that cannot be influenced by
out side sources that has a fixed database, yes.

Q From what your know edge of the practice of forensic
docunent exam nation by human beings is, have you | earned

whet her or not professional forensic docunment exam ners do not
try to have objective characteristics?

A | don't knowif they try to; they don't have any.

Q Ckay. Have you done a study of the actual practice of
what forensic document exam ners do?

A | believe so. | don't know what you nean by a study; [|'ve
i nvestigated it extensively.
Q What have you done to extensively investigate the practice
of forensic document exam nation?

A First, I"'ve read all of the literature and nore that they
are required to read for their on-the-job training to be
forensic docunent examiners. |'ve attended and been shown

t hrough a forensic docunent exami nation |aboratory for a day

and a half; they showed nme their nmaterials. | have interviewed
those who will talk to me; sone will, some won't. |'ve read
their depositions; |I've read their transcripts; |'ve attended

court where they have testified; we have tal ked afterwards;
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have revi ewed hundreds of thousands of pages of docunents,
conpared themto their reports, conpared themto their

| aboratory notes to see about simlarities and
dissimlarities.

And what |'ve discovered are three things: One, they
don't do any quantification, there is no neasuring; all they do
is eyeball it. Sonetinmes, they eyeball it with a magnifying
gl ass; sonetines, they don't. |If they talk about slants, they
don't do it based on protractors or measurenents; they just
eyebal | that also. They talk about height relationships, they
eyeball it; there is no attenpt to quantify it.

Q So the first point that you' ve learned in your self-study
is there is no quantification?

A Absol utely not.

Q Ckay. What's the second thing?

A The thing second thing is that assuning they' re right of
the doctrine of uniqueness -- and | take no position on that,

it certainly seens plausible, but I wouldn't be shocked to find
out that it happened soneplace but it doesn't seeminportant to
nme -- their second doctrine is the really dangerous one. It
says no two people wite the same way -- no one person wites
the sane way tw ce.

And that doctrine nmeans the differences, that is,
simlarities maybe prove sonething but differences don't,

because they will say the sane person can wite it the sane way
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and differently and there is no restriction on their saying
these differences that are here are neaningless, the
simlarities are what count.

Q Are you saying then that what you' ve learned is that when
they see a simlarity that natches their opinion, it's

i nportant; when there is a distinction, the distinction is

uni nportant ?

A Per haps, but slightly nmore refined than that. M position
is sinple: They know before they are assigned the case that
they will get data or docunments and they know before they start
that there will be simlarities between the questioned and the
known and they know before they start there will be
dissimlarities. And whether | wote all three of the
docunents or you wote one and | wote one or anybody else in
this courtroomwote them there would be many simlarities,
and there woul d be many differences, as there would be if |
wrote the docunments several tinmes, there would be nany
differences. That's their analysis.

Their position, I've always thought the answer, it
goes like this: No two people wite alike, no one person
wites alike, and three, we all wite alike, because how el se
can we read each other's handwiting?

The question you woul d expect to follow fromthat is
how many sinmlarities would you expect to find to be neani ngful

out of the database you have and how many woul d be inadequate?
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Q In your readings of all of the texts that the
professionals | ook at, has there ever been an attenpt for
anybody to tell the forensic docunent exam ning comunity
exactly what you just said? How nany simlarities should you
expect to find?
A There was one study in the 1970s by a man nanmed Ml eber ger
trying to conpare T-H and finding simlarities, and he
concl uded that this was the beginning, this was the future,
they had to go that way, they had to quantify it. Nothing ever
happened from that nonent on

I've been in court nany tines, listened to
handwiting experts say, "W don't count." | have spoken to
themand said to them "Look, there is 100 questi oned
docunents, questioned letters, there are 10 knowns. That's a
t housand possi bl e conpari sons. How nmany are you using? They
wll say, Six."

And if it turns out it's 100 tines 100, we're up to
10,000. And I'll say, "How many are you using?" They wll
say, "seven or eight." And they will say, "These are typical
we have selected them" and so what you end up having
handwiting experts do is take out and, in fact, it's usually
tens of thousands of possible conparisons, and they pick
hal f - a-dozen or a dozen and say, "These are typical."

And it gets worse, in ny view, because they may pick

a T, acapital T, and they will say, "Notice the capital T, the
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bar, the crossbar and the staff, they don't connect there is a
space above themin the questioned and in the known." And then
you will say, "Well, okay, but if you | ook at the known, there
are 48 Ts like them how nmany of themtouch?" And if you | ook
and check, you will find that three quarters of the knowns
actual ly cross.

And then if you want to say let's | ook at anot her
characteristic they use, slant. Even in the T they have picked
where the bar doesn't cross, in the questioned it's
perpendi cul ar and in the known, it's slanted, not touching and
bal anced too far to the right, there is an endl ess nunber of
possible simlarities and --

Q Now, you mentioned that your study had | ed you to three
concl usi ons.

A I"msorry, three: One, no two people wite alike; |
accept that.

Q Ckay.

A One, no one person wites the same way twi ce; and, three,
we all wite the sane way, enough to be able to read it. So
the question is how nmuch is neaningful and the answer is they
don't know.

Q Now, Professor, in |looking at this field over the years,
have you | ooked at Professor Kanlis nost recent study, the one
that was published this year on hand printing?

A Yes.
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Q Have you | earned whether or not that npbst recent study is

still based on the data that was generated about three or four

iterations ago in his work?

A It's the sane data, reorganized.

Q Hi s nmost recent study on hand printing, does that rectify

the problemyou told us about of it doesn't tell you how many

i nconcl usives the professionals and | ay peopl e had?

A My problem-- yes. Let me nake sure |'ve got this.
(Pause in the proceedings.)

THE WTNESS: | apol ogi ze, Your Honor, |'ve -- yes,
here it is. This suffers fromthe sanme problemdealing with
concl usi ves and i nconcl usi ves.

BY MR KI SH

Q When you say "this," are you referring to Governnent's
Exhi bit Nunber 26 or--
A Actually, if you're referring to Kam hand-printed, and
don't think I have a copy of 26.
Q | thought | put it up there.
A | have exhibit 1.
Q Ch, I'msorry.
A No, you gave ne 26, which deals with signatures and forged
writings.
Q Ckay.
(Pause in the proceedings.)

BY MR KI SH
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Q ' mgoing to hand you what has been marked as Governnent's
Exhi bit Nunber 25 and ask you if that |ooks Iike a copy of
Dr. Kamls npbst recent study on the conparison of hand printing

using his old data?

A I think this is a version that had not yet been
published. | think |I had been | ooki ng at sonething that
already -- was just out in The Journal of Forensic Sciences

within a week, a day or sonething.

Q After having | ooked at that, does his, "his" neaning
Dr. Kami's, npbst recent study suffer fromthe sanme probl em of
not reporting the rate of or nunber of inconclusive choices
nmade by either the professional docunent exani ners or

| aypersons?

A Yes, it has a very simlar problem Excuse ne, | want to
nmake one point: [|I'mnot sure this is exactly the sane,
because --

(Pause in the proceedings.)

THE WTNESS: The difference here is that he has sone
exanpl es in his published copy of different types of the
witings, mxed and printed, and | don't see that in the copy
you' ve just given ne.

BY MR KI SH

Q O her than that difference, do they appear to be the sane?
A Yes, they do.

Q Ckay.
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A They appear to be.

Q Finally, Professor, if | could get the exhibit nunber back
fromyou along with Plaintiff's Exhibit Nunber 1 so we don't
make nistakes on these, 1'mgoing to hand you what will later
be marked agai n as Defendant's Exhibit Nunber 2, the article
witten by Byron Found and Doug Rogers and Allen Hurt and ask
you to |l ook at the | ast paragraph before the conclusion there,
where |' m poi nting.

A (Reviews exhibit.)

Q Now, these are the authors who wote, sone of whom
participated in the study that resulted in Governnent's Exhibit
26, what did they conclude in that other study about the New
Zeal and handwiting at the place | just pointed to you?

A Yeah. It says, "It's still the case that npst exam ners

i nternationally have not been exposed to the rigors of testing
of the nagnitude described in this paper. For courts to take
holistic confort in error scores generated by blind trials, if,
in fact, they take confort at all, would be a precarious
position. To take this position would be to enbrace an
underlying assunption that the error scores generated by the

i ndividuals taking part in the reported trials are
representative of error rates over |larger groups of docunent
exam ners. There is at this point in tinme no clear evidence to
support this proposition.™

Q Is that the same as your opinion?
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A Yes.
MR, KISH. | have no nore questions for Dr. Denbeaux,
Prof essor Denbeaux, excuse ne.
THE COURT: M. Vineyard?
CROSS- EXAM NATI ON
BY MR VI NEYARD:

Q Good afternoon, M. Denbeaux.

A Good afternoon, sir.

Q Now, sir, you're not here in your capacity as a | aw

prof essor at Seaton Hall, are you, sir?

A | don't believe | am If | understand your question, |I'm
not here representing Seaton Hall in any way.

Q And you're not here in your capacity as a |aw professor
that's not how you' ve been tendered, is it, sir?

A No, although | think it's a derivative of nmy being a | aw
pr of essor.

Q You' ve been tendered as an expert on the limtations of
forensi c docunent exam nation and the deficiencies of the
net hodol ogi es enpl oyed by forensi c docunent exam ners,
according to a report of yours filed in this case?

A Yes.

Q You under stand that?

A (Nods head affirmatively.)

Q And you also in that capacity have been found to be not

qualified to testify, according to the Eleventh Circuit in the
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Paul decision; isn't that right?
A I think the Eleventh Circuit found there wasn't an abuse
of discretion not to qualify nme; | think a trial court judge
excluded me in the retrial of a case.
Q And that was Judge Tidwell of this district?
A Yes, | think that's who it was.
Q And then on appeal, the Eleventh Crcuit found that you
were not an expert on the limtations of handwiting analysis
in the Paul decision; isn't that correct?
A | don't renmenber the exact |anguage, but it wasn't very
flattering to ne, as | recall
Q "Il show you a copy of the Paul decision; there is a
reference to the portion of the opinion that I'mreferring to.
A (Revi ews docunent.)

(Pause in the proceedings.)

THE W TNESS: Yeah. They said because | was not an
expert, it didn't -- it was not of any prejudice to M. Paul
BY MR VI NEYARD:

Q Yes, sir, but ny questionis --

A Yes.

Q -- they found that you were not an expert on limtations
of handwriting analysis; is that right?

A Yes, they did.

Q And that's what you're purporting to do here today,

testifying to?
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Q Well, sir, you're a |law professor and a nenber of the bar?
A Yes, | am

Q Do you understand the principle that | ower courts are
governed within their circuit by decisions of the Court of
Appeal s?

A Yes.

Q So you understand that this Court

deci sion of the Eleventh Circuit in Pau

is governed by the

t hat you are not

qualified as an expert on the limtations of handwiting

anal ysi s?

A The holding said that | was -- that |

didn't have

experience or training to contribute to that question, yes

Q So you understand that this Court

278

under the principles of

| ower courts being required to follow the opinions of the

Courts of Appeal that this Court cannot

expert on the limtations of handwiting analysis; is that

correct?

A No, no.

MR, KISH. Judge, if | mght object, | think

M. Vineyard is well aware of the fact that this Court mak

ul ti mate deci sions on what it nust and nust

not foll ow.

recogni ze you as an

es

To have a witness give an opinion as to what wei ght

his testimony is to be given, | think

THE COURT: |'Il sustain

DONNA C. KEEBLE, O fici al
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BY MR VI NEYARD:

Q Sir, so this is not the only case in which you' ve not been
qualified to testify as an expert in federal court, is it, that
is, the Paul case?

A I think it is.

Q There are other cases in which you have been excl uded or

your testinmony has otherwi se been |imted, aren't they?

A Excuse ne, was your question excluded or limted?
Q Excl uded and/or otherwi se |imted.
A | don't remenber. There nmay well be; can you tell me the

name of the case?

Q Wel |, the Vel azquez (phonetic) case.

A Ch, yes. The trial court excluded nme and the Third
Crcuit reversed the conviction based on ny exclusion

Q And in that opinion in footnote 4, it nmde representations
about your qualifications that were inaccurate?

A Yes. The Court did, | didn't.

Q The Court did?

A (Nods head affirmatively.)

Q That was in footnote 4 of the Vel azquez opinion, which is
64 F3d, 844, for the record.

A Yes, | believe it was -- it was a footnote, yeah. Yes.

Q And, specifically in that footnote, the Court erroneously
stated that you had spent four years as a statistical socia

scientist?
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A That was erroneous; | had never done that.

Q And when you' ve testified here today, you haven't
corrected that erroneous representation prior to the point in
time that | have brought it to your attention, have you?

A Woul d you repeat that question?

Q Yes, sir. You didn't correct the erroneous representation
about your credentials before the Third Circuit, did you?

MR, KISH. Judge, | object. The man was never asked
anyt hi ng about his representations to the Third G rcuit before
M. Vineyard did, so it's not a fair question to say you didn't
cone in here and correct that, so | object to the formof the
questi on.

THE COURT: | think that he has nade a fair point.

MR, VINEYARD: |'Ill rephrase the question. [|'lI
rephrase the question.

BY MR VI NEYARD:

Q Sir, have you corrected the erroneous information included
in the Vel azquez opi nion about your qualifications?

A | called the clerk of the Third Crcuit when | read that
footnote and realized the error and informed themthat the

opi nion was wong and asked what | should do, and | was told it
was too |ate

Q And you didn't reduce anything to witing or didn't make
anything witten?

A. No, | did not.
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Q And when you've testified |ike you have today in other
courts, is it only upon cross-exan nation that you bring out
the fact that at |east one court was m staken about your

qual i fications?

A Actual ly, sonetines, |'masked on direct; sonetines, |'m
not. Wenever |I'masked, | point it out.
Q Well, in addition to teaching evidence, do you teach |ega

pr of essi onal i sn?

A | teach professional responsibility, yes, | do.

Q And woul d you believe it's inmportant as a person who is
touting thensel ves as an expert to correct the record about
their qualifications if there is sone m sunderstanding in
publ i shed opi ni ons about their expertise?

A Absol utely, absolutely.

Q And that's sonething that you could have brought to

M. Kish's attention and it could have been brought out to this
Court on direct exam nation, couldn't it?

A Are you asking me whether | brought it to M. Kish's
attention?

Q ' masking you --

A I could have brought it to his attention; indeed, | did.
Q Ckay. But that was not presented on direct testinony?
A | answered the questions | was asked, sir.

Q And in the Kirby case, you testified in this district in

the Kirby case, didn't you?
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A Yes. | don't renenber the names very well but, yes,
sonething like Kirby, |I'msure.

Q And the G lreath case woul d be another case you testified
in?

A Yes. Yes, sir.

Q In those cases, you didn't bring out on direct exani nation
the fact that your qualifications had been m srepresented?

A Sir, | brought it out every tine |I've been asked and every
| awyer who has ever called ne since the Paul case or since this
has been told of this, and |'ve explained to themwhy | didn't
bring it to the Third Crcuit's attention. | think you know
why.

Q Sir, my question, though, is in the Kirby case, you didn't
bring it out on direct, it had to be brought out in

Cross-exam nation?

A | don't renmenber whether | brought it out on direct or

not; sonetimes it is, sonetimes it isn't.

Q But you woul d agree that's an inportant point for the
Court to understand what your exact credentials are?

A For which court, the Third Circuit?

Q For any court in which you testify as a purported expert
on the limtations of forensic document exam nation

A I think everything is important in this area, including
that. But you know why | didn't bring it to the Third

Circuit's attention
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Q | thought you said you did bring it to the Third Circuit's
attention by a tel ephone call?

A You know why | delayed it, right?

Q Sir, I think I know, |I've read in transcripts.
A Ckay.
Q But that has been since 1995 and you've testified a nunber

of times in court since then?

A Every time |'ve testified since 1995, [|'ve
testified --
Q Because this Vel azquez opi nion was kind of a |aunching

point for your testifying, right, this was sort of the
publ i shed opi nion that nade you known around the country as an
expert in this field, isn't it?

A | have no idea, | don't know. | had testified before
that, also, so I'mnot sure. GCbviously, when the Third Circuit
reversed a continuing crimnal enterprise conviction based

sol ely on nmy excl usion, people noticed.

Q And they did that in part based on a wong understandi ng
of your qualifications, didn't they?

A The footnote certainly indicated that.

Q Because, sir, as you testified, you're not a research

net hodol ogi st or a social scientist? You' ve testified to that
t oday?

A On direct, | did, yes.

Q Sir, you have testified previously in this court in
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anot her proceeding that notivation explains nuch in life; do
you recall that?

A | think that's a fairly true statenent, at |east of ny
bel i ef .

Q And, sir, your interest in the field of forensic docunent
exam nation and limtations to that field arose in your
capacity as a crimnal defense attorney; isn't that right?

A | think so.

Q You were representing a crimnal defendant in which
handwiting was an i ssue? That was your testinony on direct;
is that right?

A Yes.

Q And you wanted to chall enge that evidence in your capacity
as a crimnal defense attorney?

A Actual ly, | asked the prosecutor a question, because | had
been nuddling through it and we came to an agreenment as to how
to proceed.

Q Sir, my question is you challenged that testinmony?

A Yes.

Q That was where your interest in this field arose, was in
your capacity not as a | aw professor but as a crimnal defense
attorney?

A | was actually a |l aw professor; | was doing that case

pro bono at the request of somebody that came to the | aw schoo

and asked me to do it, and | was, as an evi dence professor
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interested in the issues of handwiting. And when he asked for
the exemplar, | said, "Well, | know you have a right to it, but
why not do it a different way?" And he said, "Ckay." So |
don't know what you nean by "chal |l enged”; | actually thought

t he opposing counsel and | agreed to it.

Q You chal lenged it and then you wote an article advocating
that others ought to challenge the admi ssibility of expert
testimony by forensic document examiners; isn't that right?

A Probably ten or twelve years |ater.

Q That was the 1989 article, which has been admtted as

Def ense Exhibit 1. You have a copy of that article?

A | have a copy of mine. | don't -- yes.

Q "Il show you. This is the article "Exorcism of

I gnorance"?

A Yes, sir.

Q Now, sir, that's published in The Pennsyl vani a Law Revi ew?
A Yes.

Q That is not a peer review journal, is it?

A No. It's a law review.

Q

And just so the record is clear, law reviews are
essentially edited and published by second and third-year |aw
students, with sone supervision by professors?

A Yes.

Q This is unlike an article that we have had sone ot her

exanpl es that are published in The Journal of Forensic
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Sci ences; those are peer reviewed articles?

A VWhat do you nean by "peer reviewed"?

Q Well, sir, I"mgoing to ask the questions today.

A Ckay. | don't know what you nean by "peer reviewed."

Q Wel |, you don't understand the concept of a peer review
j ournal ?

A Well | know what the concept is, | don't know

what - -

Q Woul d you like to explain your concept to --

MR, KISH. Judge, | think that M. Vineyard is
interrupting the witness when he is attenpting to answer the
questi on.

MR, VI NEYARD: | apol ogi ze, Your Honor. [I'Il allow
himto answer the question.

THE COURT: Al right.

THE W TNESS: Peer review, in ny mnd, neans
i ndependent people with critical thinking read articles,
eval uate them nake suggestions anonynously and recomrend
whet her they shoul d be published.

My question about The Journal of Forensic Sciences is
this: In the questioned docunents articles, the peer reviewers
are all questioned docunment w tnesses, and ny viewis they are
nmenbers of the American Acadeny of Forensic Sciences'
guesti oned docunents section. So for ne to say a field that |

don't think warrants expertise that it counts as peer reviewto
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have those practitioners approve of it doesn't count as peer
review any nore than if there was an astrol ogy nagazi ne and
astrol ogers were approving articles in there and saying it's
peer review.

That's nmy only question, it's clearly revi ened by
out si ders.
BY MR VI NEYARD
Q Well, sir, let's put aside your personal views and
opi ni ons about forensic docunent exam ners and |let ne ask you
about the publication itself, The Journal --
A Yes?
Q -- of Forensic Sciences. It publishes articles other than
t hose by forensic docunent exaniners, doesn't it?
A Ch, yes.
Q And isn't it a peer review journal?
A I think they would neet the division of peer review,
especially in areas of toxicol ogy, pathol ogy, where they send
themto experts outside the imediate field itself, because
areas of science have better ways to cross-reference than areas
of non-science, because the only people who can possibly peer
revi ew questi oned docunent exam ners are people who believe in
guesti oned docunent exam ners.
Q So you have not engaged in the peer review of questioned
docunent exami ners, then, have you?

A I've been a peer reviewer for The National Institute of
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Justice, which has dealt with sone questions about different
forensic articles. | have done that, but | have nothing to do
with The Journal of Forensic Sciences.

Q And you're not a forensic docunents exam ner; you don't
claimthat expertise, do you?

That's correct.

And you're not a statistician?

No, I'm not.

A mat hemat i ci an?

No, |'m not.

o >» O > O >F

We have already covered a couple of others. And you're
frequently asked a |list of things that you' re not, but we know
in this case, you're testifying purportedly as an expert on the
limtations of forensic document exam nation?

A Yes.

Q That's your only expertise and your function here today?
A I think I"'mtestifying as to the limtations and defects
in their methodol ogy.

Q Now, sir, you understand that you would be subject to the
sanme standards of Daubert that any other expert would be
subject to; isn't that right?

A In which category of Daubert do you put nme in?

Q Well, sir, ny question is are you as an expert w tness
subj ect to the Daubert factors in any category?

MR, KISH: Judge, if | could interrupt here just for
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a second, we have never proffered Professor Denbeaux as an
expert witness, we sinply asked himquestions, and so | think
this inquiry is actually irrelevant at this point. There has
not been a single witness testifying in front of you in these
heari ngs who has been tendered as an expert.

THE COURT: M. Vineyard?

MR. VI NEYARD: Your Honor, with regard to any
forensi c docurment exam ners, the whole issue of these hearings
is whether they are experts. M. Denbeaux has filed a report
t hat has been supplied and is the prem se for these hearings in
which he is described as an expert on the limtations of
forensi c docunent exam nation and the deficiencies of the
net hodol ogi es enpl oyed by them He has testified already that
he is purporting to be here as an expert in that field.

Wet her he has actually been tendered as we would in front of a

jury, | think, is not relevant.
THE COURT: | don't know that his opinion about
whet her he is subject to Daubert is relevant, so |'ll sustain

t hat obj ecti on.

MR VI NEYARD: All right.
BY MR VI NEYARD:
Q Now, sir, you and Professor Saks and Professor Ri senger
have all testified, | presune, in sone capacity or sonething
simlarly to the way you' ve testified here?

A Proffer Ri senger has not.

DONNA C. KEEBLE, O ficial Court Reporter
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Q He has not?

A (Shakes head negatively.)

Q Ckay. |s there anyone other than you and Professor Saks,

t hen, who have testified in the capacity as an expert on the
limtations of forensic document exam nation?

A I don't know of any. There are cases that conme down with
deci sions that are either based on our work that has been

subm tted or sonebody el se has testified to it, but | don't
bel i eve there are.

Q So you really have no peers in the field of being an
expert on limtations of forensic docunent exam nations ot her

t han Prof essor Saks, your coauthor?

A Wel |, by "peers," you nean people who testified as experts
or people who have studied the discipline in the area? Because
Prof essor Risenger doesn't testify and is clearly an expert in
the area, at least as nuch as | am

Q So that would be the three of you who coauthored the 1989
article?

A Yes, and other people, for instance, who have worked for

t he West Publishing Conpany, the publication on The Journal of
Forensi ¢ Science and the other Wst publications that deal with
that. | think our work has been revi ewed at synposi uns and at
ot her conferences repeatedly.

Q But you're unaware of anyone el se who has testified about

this other than you and Professor Saks?
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A No, | think we're the only two.

Q And, sir, the only other article you' ve published in this
field was in 19987

A There is one coming out, | think -- | thought it was

com ng out in Septenber. The fall journal of the journal of
Seaton Hall Law School has a third one

Q But you haven't testified about that today?

A | haven't been asked about the principles that are
involved in there, no.

Q Ckay. Well, let's stick with those two. The 1989 article
i s what you've based nobst of your testinobny about here today;
is that correct?

A 19897

Q Yes, sir, 1989.

A Vell, no. That was the first article; that dealt with the
anal ysis of The Forensic Science Foundation materials. The
subsequent materials after that, |I've also testified about.

Q The 1998 article was witten in response to

criticism--

A Yes.

Q -- leveled by a peer?

A Yes.

Q Pr of essor Mbenson?

A Ri ght .

Q Al right. And his article had been published in a | aw
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review article, a law revi ew journal ?

A That's correct. That's correct.

Q And you believed that it was necessary to respond, so it
wasn't a product of any further research, it was a response to
criticismof your 1989 article and your testinony; is that
correct?

A No. | nean, | think a law review article is always a
product of research. Certainly, the inmpetus of it was the
criticismthat Professor Menson made of us and that was,

obvi ously, perhaps a spur to address sonme of the naterials that
were there, but we had been working on themfor a long tine.

Q You regarded Professor Moenson's critique as intenperate?

A Ch, | think some of it was intenperate.

Q Well, that was the word that you used in your introductory
par agr aph - -

A Yeah.

Q -- he was intenperate in his critique of you; is that
right?

A Yes, | think he was.

Q Did you not regard it as intenperate when you anal ogi zed
the field of forensic document examiners to witch hunters in
your article?

A To witch hunting?

Q To witch hunting, yes, sir

A No. | think that seens to be quite fair; they don't have
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to throw people in the water to find out but all they do in
forensic docurment exam nation is get up and say, "Look at the
shapes of those letters, he's guilty."” That doesn't seemto be
very different.
Q So that's your understanding of the testinony of a
forensic docurment exam ner, he stands and draws his finger in
the air and says, "This is a match"?
A Actual ly, no; they use |lasers. They are very, very
skillful at the way they present their materials and poi nt out
simlarities or dissimlarities, depending on their
inclination. But they are equally skillful at selecting the
exanpl es that they want to pick froma huge array of choices,
and they do so sinply by selecting the things that prove the
point they want to testify to and while dismissing all the
things that are inconsistent and have no way to evaluate it.
Wiile it may be that witch hunting, in your view, is
perhaps a different fornula, we actually read Ml aci cari um

(phonetic), which was the M ddl e Ages trial nethodol ogy for

trying witches. It's quite an el aborate book; it's actually
nore than a little bit chilling. And we read that book and we
were going through that as part of our preparation. It seened

to us the anal ogy was sonewhat fitting.
Sone of us believe folk medicine night be another
anal ogy, others think astrology mght be, but I think all of

themfall in the sane category of prem ses that are un-tested
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and basical ly unprovabl e.

Q And that was the case in your 1989 article, but there has
been testing since that tine by Dr. Kan®

He had done testing before and after, yes.

Dr. Kam had done testing before 19897

Ch, I"'msorry, you said '89 or '90?

1989, the year of your article.

> 0 >» O >

I"'msorry, | msheard you. No, Kamis work all canme in
response to ours.

Q Exactly. And Dr. Kam has found in his studies that
handwiting experts are better at differentiating -- at not
wongly associating a witer with a questioned docunent than
are | aypersons?

A That's what his tests show, yes.

Q And so that's an inprovenent upon the record that you
found when you wote your article in 1989?

A Well, it actually doesn't change the nunbers 57/43 in
terns of error rate. What it does say is that experts do
better than | ay people, at |east under those circunstances. |
don't think it nakes them nore accurate than their other
nunbers, but it certainly does showthat in the correlation |ay
peopl e presumably would do even | ess wel |l

Q And it certainly showed a difference in error rate than
the figures you have thrown out, the 57 and the 43, didn't it,

for both experts and |lay people, that is, Dr. Kanls studies?
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A Well, Dr. Kamis studies showed that |ay people did as wel
on finding correct matches. They found 87 percent; The
Forensi ¢ Sci ence Foundati on found 57 percent accuracy rate.

Renenmber, one of the problens turns out to be whet her
they are right or wong is the question. Dr. Kanls study said
find the natches, people found nmatches. Sone people found --
| ay people found matches that weren't there nore often than the
experts did, but they were two different tests.

But | concede Dr. Kam s study was the first study
that attenpted to conpare experts to lay people, and his first
study nade a very extrene difference. His second study -- |
call it his second study. His third study reduced by 40
percent the disparity; it went down to 22 percent and six and a
hal f percent, and | think there are sonme serious questions
about whether or not |ay people, nany of the lay people didn't
do better than sone of the experts.

But as | think I've nentioned, one of ny objections
to Kamis not providing us with the data is and with his failure
to give a standard devi ation, we don't know how nany of the |ay
people did better than the experts, because there is obviously
an overlap and there is no way to tell fromthe data that he
gave.

Q VWhat we do know fromthe data that he gave in both studies
is that forensic docunent examners are less likely to wongly

associate a witer with a questioned docunent than are |ay
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persons; isn't that correct?

A As a group. But, sir, his first study shows --

Q Sir, I"'mjust going to ask you to answer.

A Yes, clearly, they showed that.

Q Now, M. Denbeaux, you testified on direct that the rea
problem-- and | think you would agree with this -- would be to
wrongly associ ate sonmeone, that is, a crimnal defendant, wth
having witten sonmething that he did not wite; that would be
an injustice, wouldn't it?

A Well, | certainly think that would be an injustice.

Q And isn't that the I ogical conclusion based on the studies
that we have today of what woul d happen if forensic docunment
exam ners were excluded as expert witnesses in court and

| aypersons were |l eft to nmake the conparisons?

A You nean if jurors were? No, | don't think there is any
evi dence of that.

Q Vel l, based on Dr. Kanmlis studies, it would show that
jurors, presuning they are |aypersons, would be nore likely,
six tinmes nore likely than experts to wongly associate a known
witing of a subject with a questioned docunent, doesn't it?

A No.

Q It shows that, if you prevail in your view, your advocacy
for excluding expert witnesses and | aypersons are left to

exam ne handwiting and make the conpari sons according to

Dr. Kanmls studies, they are going to be six times nore likely
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under the first study, six times nore likely than the experts
to wongly associate a witing with a questioned docunent?

A I don't see how you can nake that conclusion. That's the
big problem [1'Il answer it two ways, if you don't m nd.

Q Al right, sir. Please

A One, you told nme that -- you quoted ny saying notivation
is everything. | think one of the serious problens is assum ng
that if you pay sonebody $25, they will provide -- appear and
proceed with the sane care that jurors woul d, know ng
sonebody's freedomis on the line. | actually believe worrying

about sonebody's liberty would inspire greater care and greater

intensity than paying sone student $25 to take a test. | think
the notivation there, | trust, would |lead to nuch greater
reliability.

Secondly, you nentioned Kamis first study. In Kanms

first study, he revealed his data and it was very significant,
because in Kam's first study, he tested ten students and he
sai d the students had an average of eight false positives and
the experts had | ess than one fal se positive. However, the
students were actually tri-nbpdal in the way i n which they
proceeded. Three of the ten students made two m stakes; two
nore nade three m stakes. That neans the top five students
made slightly nore than two errors. Kam conmes to the nunber
average of eight, because two students made 24 and 17 errors, a

third one made 13 and | believe another 12 and 10.
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However it added up, if you took the top third of the
students, some of themdid as well as the worst FBI agent, at
| east two of themdid, and obviously, they were all very, very
close. And these are people who were paid $25 to take a
chance.

And it's clear that included in that nunber, if you
excluded the third or the half who clearly didn't put nuch
effort into it, nmade |l ots of guesses and noved out, if you got
t hose poorly notivated people out of it, the statistics would
be so close that Dr. Kanmls study would have to reach a
di fferent concl usion.

One of ny objections to our failure to receive the
data that Professor Kamhas relied on and his failure to give
us the standard deviation in the nunbers is, first, we wll

never know how much overlap there is, and I'mafraid to say,

I"'ma little suspicious that the reason we will not get that
data is because there will be inevitably overl ap.
And | believe that for two reasons: One, | don't

know of a serious research nethodol ogi st and social scientist
who will not share data, unless there is some other reason for
it; and, secondly, | also believe soneone who doesn't give the
standard deviation for the nunmbers is actually fairly

descri bing the range of information that's there. So | don't
think you can say fromwhat | said fromDr. Kams studi es that

if you |l et twelve conscientious people who are charged by the
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judge to realize the seriousness of their inmport, to | ook at
the witings and conpare the two, | think there is no evidence
that they would not do it just as accurately as the experts.
Now, if it turns out that experts ever expose
t hensel ves to being tested one-on-one to see what their results
were and to show -- because sone of them are undoubtedly better
than others, it's the normal range of hunan bei ngs, sone people
are better, sone people are worse in every activity. There
really is, roughly speaking, a bell-shaped curve. W have no
i dea which of the people who are being called as experts,
whet her they are very good or very bad. There are people who
are great at seeing physical patterns, people can identify and
say you |l ook like your father, your nother, your aunt, your
uncle. | can't see any of that, but there are people who can
and they have been pretty accurate. There may be people who
can see patterns in witings in ways that are better than
others, but there is no proof that the people who have been
assigned by |aw enforcement to work on handwiting in
handwiting | aboratories have that tal ent any nmore than anybody
el se.
Q And that's because you do not accept the studies that Dr.
Kam has done?
A | accept his studies for what they claimto do, but they
only claimto do what they claimto do; they are not sort of a

gestalt answer to the question
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And for one thing, Dr. Kanis studies, apparently the
| atest study now clains to break it up and look at printing as
opposed to handwriting. WelIl, you know, that's an interesting
t hi ng, because the confidence | evel of anybody's opinion goes
down as |ong as the database goes down. |If Gallup Poll does a
study of 500 people, their confidence |level in their accuracy
will be a far broader depth than if they do it of a thousand
peopl e.

Well, if Kam goes and takes out of his study a third
or forty percent of the people and | ooks at them separately,
the confidence level in those nunbers will be a significantly
reduced confidence level, so | don't think you can reconstruct
data and still plug it out the sane way.

And |'m not surprised that when the notivation is the
problemthat you would conme to the same question. But | think
I've | ooked at all of Kamis stuff and | think it proves what it
proves, but you can't claimthat it proves nore than it
attenpts to prove. And sonetines, | think Dr. Kamls nunbers
have a risk of being sonewhat overstated
Q And, sir, you're not a statistician and you're not
qualified to critique Dr. Kam and his studies, are you,
sir?

A Actually, Dr. Kamis an engi neer who knows nore about
statistics than | do but not nore than M chael Saks does.

And as a matter of fact, |I'mnot talking now about
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statistics; I'mactually tal king about probability, theory and
confidence levels, things that | think many people who have
been t hrough a hi gh school education can understand. | don't
claimany great expertise but | can tell 57 percent right would
be, inny view, an F. | can tell that 43 percent wong is a
terrible result. | can tell when people are paid $25 on
Thursday night to take a test whether they are going to be as
wel |l notivated as jurors. | think my opinion on that is pretty
reliable, but I would trust al nost anybody's opinion on any of
those points. |'mnot speaking here as a statistician

Q And the figures that you continue to throw out, 57 and 43,
are based on collapsing the results of studies that were done
in the 1980s, the FSF studies, right?

A Well, actually, | don't know what you nean by
"collapsing."” No one has ever questioned, at |east, Dr. Kam
has never questioned -- let ne start with him-- the accuracy
of our nunbers.

Let's talk about those studies thensel ves.

The Forensic Sci ence Foundation

The Forensic Science Foundation studies.

Ri ght .

o >» O > O

You in your 1989 article concede that there are flaws with
t hose studies, don't you?
A | don't renmenber, but I'msure there are; there are flaws

in all studies.
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Q Wel |, you can concede that in your article as well, do you
not ?
A | actually don't renenber our concession of flaws, but I'm

sure we did.

Q And the prinmary flaw that you discuss in your article was
that there was no control group used?

A Ch, you know, yes, I'msorry, there was a failure to have
a control group to test the neani ngful ness of this data.
That's the flaw that you nmean. Yes, you're right, | apologize.
Q Anot her problemw th the data is that the test-takers are
unknown? |'mnot saying that's in your article; |I'm asking
you, isn't that another flaw with the FSF studies, is that the
test-takers are unknown?

A | don't know who the test-takers are in these studies and
| don't know who they are in Kam s studies.

Q And with the FSF studies, we don't know whether they were
given to students in laboratory -- I'"'msorry, individuals in

| aboratories who were testing to becone forensic docunent
exam ners?

A No, | don't know that. | have no idea who they gave them
to.

Q O whether they were in training and this was used by
their particular lab as a training tool, as opposed to
neasuring the proficiency of a forensic docunent exani ner who

has al ready been testifying in court?
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A I have no idea who took those tests; | only know what they
were professed to be, the people were professed to be.

Q And you do know that the people who took those tests had
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conpl aints about the quality of the tests,

A Yes.

Q For exanple, the first test, they used photocopies for

pur poses of making the conpari son?

A Yes.

Q And forensic docunent examiners prefer to have origina

docunents in neking the conparisons?

A They may prefer it, but I've testified in cases where they

didn't fee

testified when al

that's sonething different than handwiting experts are

obsessed by the fact and,

frequently called upon to do.

t hey had were copies,

in fact,

SO

don't you?

| don't

Q But that was a criticismleveled by participants in the
FSF study, the first study, that is?

A Wel |, another criticismwas one of the tests was too
hard. | mean, they made a bunch of criticisns about

don't know that deals with the fact that

proficiency tests.

Q And you' ve referred to those in your testinobny today as

it was their

studies but they were, in fact, proficiency tests?

A Yes, |I'msorry, if | did that, yes.

Q They were not studies of the sort that
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they were sinply to be used for whatever purpose the | abs who
ordered these tests used then?
A Ckay.
Q Is that right?
A Vell, | believe so.
Q Now, despite whatever opinions you have about forensic
docunent exam ners, you have conceded under testinony that they
are capable of giving helpful testinony to a jury?
A Yes, as are | ay people.
Q But as an expert, they are capable of giving testinony
that is helpful to a jury, are they not?
A | don't renenber. Could | see that, whatever | said?
Q Yes, sir

(Pause in the proceedings.)
BY MR VI NEYARD:
Q "' mgoing to show you your testinony in the United States
of Anerica versus Kirby and refer you to page 395, beginning at
the question on line 21 of page 395 and continuing to the top
of the next page.
A Ckay.

(Pause in the proceedings.)

THE WTNESS: Sir, where did | say what you just

asked me about? Did you give ne the right one?

(Pause in the proceedings.)

BY MR VI NEYARD
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Q Let me direct you to the bottomof 394. Actually, start
on line 8 of page 394.
A Ckay.
Q And if it continues to the top of 395, | apol ogize.
A (Wtness reviews docunent.)

(Pause in the proceedings.)

THE WTNESS: Do you want nme to read this answer

because | don't see where it says what you said | said?
BY MR VI NEYARD:
Q Ckay. Just for the record, let me just read the question
and the answer.
A Ckay.
Q You were asked by Magi strate Judge Bavernan, "An expert,
soneone who has experience in |ooking at questioned docunents
or questioned witing would be able to testify to be helpful to
a jury as to certain characteristics that the expert has picked
up over his experience; is that correct?"
A The next answer is the Court, right?
Q Well, it says, "Your Honor, my assunption is sone
experts" --
A Ckay. | may have said that, but it goes on to say the
Court and then this long exegesis. |If | said that -- and | may
wel | have, it sounds |ike ne.
Q If you would read it for the record then, so we're clear?

A "Your Honor, my assunption is some experts should be able
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to do that. | don't know which ones can; | don't know which
ones do. So that one of our big problens is there is no way to
tell anbng all the thousands and t housands of people who say
they are handwiting experts, | can do that, because | don't
think just |ooking at sonething over and over again -- Your
Honor, the exanple | give is there are psychiatrists whose job
it is to evaluate, decide whether sonebody is dangerous to

t hensel ves or others before they are released fromthe

hospital. And if the psychiatrist says every time they are
al ways dangerous -- I'mtaking that as a farcical exanple, but
it's not way off -- they are | ocked up and they say, 'See, |

was right, they didn't hurt anybody.' But you don't ever have
a study in which anybody lets | oose 100 people that the
psychiatrist say are dangerous to thenselves or others to see
how accurate they are. | understand why we can't test that.

But handwriting exanmners, it seenms to ne, experience ought to
be val uable, at |east for some of them but we don't know how
val uabl e and we don't know for which ones. So, yes, | have to
bel i eve that sone people have that, ought to be able to acquire
sonet hing by | ooking, but I'mnot sure, Your Honor, that if you
asked me whet her the same question was about people who | ooked
carefully at people's faces, whether sone people have nade a
study of faces all their lives, whether they m ght not be
better able to observe features and explain them and describe

themif the event came up that they had to identify or talk
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about what sonebody | ooked like. M question is not whether

t hey have got that expertise but whether that actually gives

t hem expertise, and | don't know the answer to that".

Q Thank you. Now, M. Denbeaux, in your article from 1989
you candidly in there didn't expect the courts would exclude
expert testinony, did you; didn't you say as much in your
article?

A You know, my inpression was that | believed that this was
going to be one article | would wite that would actually have
a change in the law, the problem would be solved; | never
expected to have a cottage industry testifying 15 years |ater

| thought the courts were going to address this issue and they
were going to address it, and they are doing it | guess nore
glacially than | should have expected, but nonethel ess, they
are doing it. And | did expect that the article would be
witten with sonme inpact.

As an aside, |aw professors always hope our articles

have inpact, so |'mpretty sure | intended it to have inpact.
Q But you didn't expect -- let me find the exact wording
here.

(Pause in the proceedings.)
BY MR VI NEYARD:
Q Did you not wite, "W are not so naive as to think that
courts will be receptive to demands of exclusion of such

testinmony" at page 773 of your article?
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A (Revi ews docunent.)
THE WTNESS: Is that in the -- oh, where is that on
t hat page?
BY MR VI NEYARD:
Q Begi nni ng, according to this version, page 773, begi nning

wi th the paragraph "Despite"

A Yes.
Q -- "the power of your argunment, we are not so naive as to
think that courts will be receptive to demands for exclusion of

such testinmony"?
A (Revi ews docunent.)
THE W TNESS:  Yes?
BY MR VI NEYARD:
Q Did you wite that?
A W did wite that, but we al so suggested that the way they
would do it would be have nore testing and nore establishing
what woul d t ake pl ace.

And, of course, renenber, our position always was, at
| east at that time, we assuned that they would be able to
denonstrate that handwiting experts, what they do in court was
valid, that individual handwiting experts would be weeded out
to show who was good and who was bad, and we didn't assune that
handwiting experts would for 14 years fail to cone up with a
net hod to prove that they can do what they say they can do with

the I evel of precision that ought to be required. | assuned
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this would be sol ved very quickly.

Q Well, sir, you haven't done any studies yourself in this
area, have you?

A I've actually asked handwiting associations to let me do
them and, every tine, 1've been refused. And actually, 1've
been in court when handwiting experts have said they would | et
Dr. Kamtest them and they would never let us test them so
you're right, | have not, but not because | don't want to.

Q And in the article, you went on that because you

recogni zed the courts were not |likely to exclude such
testimony, you reconmmended a couple of other tactics for
defense attorneys to use to attenpt to exclude such testinony;
isn'"t that right?

A | doubt we said defense attorneys; we didn't understand
the dynamics, the politics that were at play here. W just

tal ked about it in terns of expertise, civil or crimnal or
anyt hi ng el se.

Q And you suggested that they could use skills to
cross-examnm ne the forensic docunent exam ner?

A Yes, sir, that's right.

Q And that's available in any case, isn't it, to
cross-exam ne a forensic docunent exam ner on the grounds that
you have witten in your article, if he is allowed to testify?
A Sure. The Constitution requires it.

Q And you al so suggested a different nmethod of testing,
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blind test regi nen?

A Yes.

Q And in that article, you did acknow edge that sone people
may be superior at pattern recognition, and you've testified to
that again here today?

A That's al ways been ny belief.

Q And you don't have any opinion about the specific
qualifications of Art Anthony, the handwiting expert in this
case, do you?

A I've made it a point with data not to judge any one person
over another, but keep in mnd what you were just asking ne
about that there. That was witten before Daubert came down.
Daubert changed the | andscape in terns of the way in which the
experts who had no testing validity exercises, no error rates,
no ot her peer review other than thensel ves should be admtted
in court. So obviously, we would have witten that quite
differently and have witten it differently since Daubert has
come down.

Q And, sir, you've nentioned that you have a cottage

i ndustry of testifying around courts?

A Yes. | guess you could call it that.

Q That's pretty accurately described, isn't it?

A Right. 1've witten sone pretty inportant |aw review
articles that fell like a stone in the water without a ripple

and this seened to nme shoul d have driven a dagger through the
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heart of sonething and be on to sonmething nore constructive.
Q And you are conpensated, as you've testified on direct,

for your testinony --

A Yeah, | hope so.

Q -- before the Court?

A | certainly hope so.

Q And when were you first retained in this case, sir?

A | was first called a very long time ago, and | woul d say
ei ght months. |'mguessing eight, ten nonths. | had in ny
file some docunents; | called M. Kish up. He said, "No, the
case is still going on, sit tight," and then | guess | got a

call a few weeks ago saying the hearing was going to proceed,
finding out when | would be avail abl e.

Q Ckay. And you nentioned that you were famliar with a | ot
of the witing in this area?

A A fair anmount.

Q Have you had an opportunity to review the exhibits that

have been admitted in this hearing prior to testifying?

A | honestly don't know all the exhibits that have been
adm tted.

Q Wel |, specifically, the articles and papers.

A Well, in other words, | don't know exactly what has been
admtted, but if you want to ask ne what -- just if you have
specific ones, I'll be glad to --

Q | just want to see in the sense of the tinme period that
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you have been working with the defense attorneys whether you' ve
had an opportunity to becone faniliar with these various

articles, with the exception of the npbst recent Kamarticle.

So rather than taking the tine of the Court, I'll just ask
hi m

A No, I'mfamliar with all the Kamstudies. |'mfamiliar
with, | believe, nmost of the Australian and New Zeal and

studies, and |'ve certainly been famliar with nmuch or all of

t he published handwiting literature that |'ve been able to get
ahold of. Some of it is in The Journal of Forensic Sciences;
nost of it's unpublished and given at conferences and is
unavai l abl e, unless you attend the conference. But | have
received a good bit of that. |[|'ve obviously read all of the
treatises, the textbooks, Gsborne and --

Q The twin studies?

A And a U S. postal inspector once gave ne a whol e book of
publ i shed or unpublished articles that | have read.

Q And the twin studies?

A Par don?

Q The twin studies article?

A I"'mfamliar with it; | haven't read it in preparation for
the testi nony here today.

Q Al right. Now, sir, you're not sure how nuch noney
you're ultinately going to be paid in this case, because you're

still working, right?
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Yes.
Did you testify in the MVei gh case?
No, | did not.

Were you retained as a consultant?

> o >» O >

| was retained and | spent eight days in Denver day after
day, waiting to be called.

Q And you were paid over $15,000 for your work in the
McVei gh case?

A If that's the nunbers, | don't renenber. But it was about
26 days of work, including preparation, and not easy work,

ei t her.

Q And, sir, you're aware that appellate courts have
universally admtted the testinmony of forensic docunent

exam ners?

A Maybe |' m qui bbling, but ny understanding is appellate
courts regularly say it's not an abuse of discretion for courts
not to exclude them which I think is somewhat different from
saying they regularly admt them because | think it's clear
that if it's not an abuse of discretion to admit them it's not
an abuse of discretion to exclude them That seenms to ne to be
based on the data that's out there equally reasonably.

Q And you're not aware of any appellate court decisions that
have excluded forensic docunent exam ners?

A That's right. But when you say "appellate,"” do you nmean

circuit courts or --
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Yes, sir, I'msorry, federal circuit courts of appeal.

A Ri ght .

MR, VINEYARD: If | could have just a monent, Your
Honor ?

THE COURT: Certainly.

MR VINEYARD: That's all. That's all | have, Your
Honor .

THE COURT: Any redirect?

MR, KISH. Just a couple of questions, if | could,
pl ease, Judge.

REDI RECT EXAM NATI ON

BY MR KI SH
Q | can't read ny witing, despite what she said earlier.
A It's not inconsistent with my position.

Q Wiy didn't you inmediately go to the Third Crcuit Court
of Appeals Cerk's Ofice and say, "You fol ks have published an

opi nion that has got my background all wong"?

A Thank you very nmuch. This cones up in every proceedi ng.
I"man epileptic. | don't mnd being an epileptic, | have no
problemwith it. M seizures are nostly controlled; | can go

for eight or ten years wthout a seizure.

In August of 1995, | had three on one day, three or
four grand nmal seizures. | was not functioning the rest of
that nmonth. The decision cane down the end of August. |

actually saw it on the Internet, on Westlaw. | didn't see the
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footnotes. | did no other work; | barely attended ny cl asses;
went home. In Cctober, | had another seizure, it was another
setback. | never saw the copy of the decision, and all the

U S. attorneys know this, because whenever they ask ne, this is
what cones out.

And when in Cctober or Novenber, | finally sawit.
And, in fact, a friend of mne saw it and brought it to ny
attention, not Mchael Risenger, and we both said, "Wat do
do?" | called the clerk's office and they said it was too
| ate, the decision was published and out and nothing could be
done about it.

| didn't send letters, | didn't call Judge Roth, |
didn't call any of the Court of Appeals judges because | was
not functioning and oblivious to it, but there is no way that
ny failure to call was -- there is no way | would not have
called to correct it as soon as | sawit, and | did do it as
soon as | coul d.

And | have been told by other people, the forner
chief judge of the Third Circuit, that the testinmony | gave was
inthe Virgin Islands and there is an enornous problemwth
transcripts in the Virgin Islands because of different accents
and different ways of speaking, and sone of the things in that
are wr ong.

For instance, | never did a four-year |ongitudina

study of handwiting, but | did do a four-year |ongitudina
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statistical study with a social scientist. Those two things
were confused. Another mistake in the footnote said | had been
an ABA fellow, | had been an Anerican Bar Foundation fellow
Most of the mistakes were of a kind that really did involve
transcript problens, but | absolutely would have corrected it
and | have brought it up in every court | have ever been in
either on direct or on cross. And it was my physica
condition. And |I've never had a seizure since Cctober of that
year until the present, and | don't intend to.

MR, KISH: | have no nore questions. Thank you.

THE COURT: Is there anything further, M. Vineyard?

MR, VI NEYARD:. No, Your Honor

THE COURT: Al right. You nmay step down,
Pr of essor.

THE W TNESS: Thank you

THE COURT: And, M. Kish, you don't have any ot her
wi t nesses today?

MR KISH. |'ve run out for the day, Judge.

THE COURT: Al right. As | understand it, we just
have Dr. Kam on Friday?

MR VINEYARD: That's correct.

THE COURT: Al right. And we will resune at 10:00
o' cl ock, then, on Friday norning?

MR, KISH. Judge, | would for the record like to

submt as an exhibit the waiver that M. LeCroy and nyself and
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Ms. Kearns and M. Mendel sohn have all executed. W' ve shown
it to M. Vineyard. 1've got it in the format of a notion, but
| think it might be appropriate to subnmit it to the Court as an
exhi bit, showing that he is waiving his presence for the
upcom ng deposition of M. Saks.

THE COURT: Al right.

MR KISH  And I'Il submit that to the clerk

THE COURT: Oh, you're filing it with the clerk now?

MR KISH: Yes, ma' am

THE COURT: Al right.

(Pause in the proceedings.)

THE COURT: Al right. Defendant's notion to accept
the waiver will be granted.

MR, KISH. Thank you, Judge.

THE COURT: We will be in recess.

(Proceedi ngs adjourned, to reconmence as directed by the
Court.)
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